AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§70.5

which there is to be a mix of paid
workers and volunteers, the local or
State funding agency (or, if none, the
entity responsible for generating cer-
tified payrolls) shall provide HUD the
information in paragraph (d) of this
section, along with the names of the
volunteers.

(f) Volunteers who receive no ex-
penses, benefits or fees described in (c)
and are otherwise bona fide shall be re-
corded as in (d) or (e).

§70.5 Procedure for obtaining HUD
waiver of prevailing wage rates for
volunteers.

(a) This section applies to those HUD
programs under which HUD is statu-
torily authorized to waive prevailing
wage requirements for volunteers, as
referenced in §70.1(b).

(b) Local or State agencies or private
parties whose employees are otherwise
subject to prevailing wage rates and
which wish to use volunteers shall re-
quest a waiver of prevailing wage re-
quirements from HUD for the volun-
teers. A request for waiver shall indi-
cate that the proposed volunteers are
volunteering their services for the pur-
poses of lowering the costs of construc-
tion. The request shall include infor-
mation sufficient for HUD to make a
determination, as required by statute,
that any amounts saved through the
use of volunteers are fully credited to
the corporation, cooperative, or public
body or agency undertaking the con-
struction and a determination that any
payments to volunteers meet the cri-
teria in section 70.3(b). Information re-
garding the crediting of amounts saved
is required in order to insure that the
statutorily prescribed purpose of low-
ering the costs of construction is ful-
filled by passing savings from the use
of volunteers on to the sponsor or other
body or agency undertaking the con-
struction, rather than permitting the
retention of any savings as a windfall
by a contractor or subcontractor. A
written waiver shall be provided to the
requestor by the Department within
ten days of receipt by the Department
of sufficient information to meet the
requirements for a waiver.

(c) For a project covered by pre-
vailing wage rate requirements in
which all the work is to be done by vol-
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unteers and there are no paid construc-
tion employees, the local or State
funding agency (or, if none, the entity
that employs the volunteers) shall
record in the pertinent project file the
name and address of the agency spon-
soring the project, the name, location,
and HUD project number (if any) of the
project, the number of volunteers, and
type of work and hours of work they
performed. The entity responsible for
recording this information shall pro-
vide a copy of the information to HUD.

(d) For a project covered by pre-
vailing wage rate requirements in
which there is to be a mix of paid
workers and volunteers, the local or
State funding agency (or, if none, the
entity responsible for generating cer-
tified payrolls) shall provide HUD the
information in (c) of this section, along
with the names of the proposed volun-
teers.

PART 81—THE SECRETARY OF HUD’S
REGULATION OF THE FEDERAL
NATIONAL MORTGAGE ASSO-
CIATION (FANNIE MAE) AND THE
FEDERAL HOME LOAN MORT-
GAGE CORPORATION (FREDDIE
MAC)

Subpart A—General

Sec.
81.1 Scope of part.
81.2 Definitions.

Subpart B—Housing Goals

81.11 General.

81.12 Low- and Moderate-Income Housing
Goal.

81.13 Central Cities, Rural Areas, and Other
Underserved Areas Housing Goal.

81.14 Special Affordable Housing Goal.

81.15 General requirements.

81.16 Special counting requirements.

81.17 Affordability—Income level defini-
tions—family size and income known
(owner-occupied units, actual tenants,
and prospective tenants).

81.18 Affordability—Income level defini-
tions—family size not known (actual or
prospective tenants).

81.19 Affordability—Rent level definitions—
tenant income is not known.

81.20 Actions to be taken to meet the goals.

81.21 Notice and determination of failure to
meet goals.

81.22 Housing plans.
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81.41 General.

81.42 Prohibitions against discrimination.

81.43 Reports; underwriting and appraisal
guideline review.

81.44 Submission of information to the Sec-
retary.
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81.46 Remedial actions.

81.47 Violations of provisions by the GSEs.

Subpart D—New Program Approval

81.51 General.

81.52 Requirement for program requests.
81.53 Processing of program requests.
81.54 Review of disapproval.

Subpart E—Reporting Requirements

81.61
81.62
81.63
81.64

General.
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Annual Housing Activities Report.
Periodic reports.

Other information and analyses.
Submission of reports.

Subpart F—Access to Information

81.71 General.

81.72 Public-use database and public infor-
mation.

81.73 GSE request for proprietary treat-
ment.

81.74 Secretarial determination on GSE re-
quest.

81.75 Proprietary information withheld by
order or regulation.

81.76 FOIA requests and protection of GSE
information.

81.77 Requests for GSE information on be-
half of Congress, the Comptroller Gen-
eral, a subpoena, or other legal process.

Subpart G—Procedures for Actions and
Review of Actions

81.81 General.

81.82 Cease-and-desist proceedings.

81.83 Civil money penalties.

81.84 Hearings.

81.85 Public disclosure of final orders and
agreements.

81.86 Enforcement and jurisdiction.
81.87 Judicial review.

Subpart H—Book-Entry Procedures

81.91 Maintenance of GSE Securities.

81.92 Law governing rights and obligations
of United States, Federal Reserve Banks,
and GSEs; rights of any Person against
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and GSEs; Law governing other inter-
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81.93 Creation of Participant’s Security En-
titlement; security interests.
81.94 Obligations of GSEs; no
claims.

81.95 Authority of Federal Reserve Banks.

81.96 Withdrawal of Eligible Book-entry
GSE Securities for conversion to defini-
tive form.

81.97 Waiver of regulations.

81.98 Liability of GSEs and Federal Reserve
Banks.

81.99 Additional provisions.

adverse

Subpart I—Other Provisions

81.101 Equal employment opportunity.
81.102 Verification and enforcement to en-
sure GSE data integrity.
AUTHORITY: 12 U.S.C. 1451 et seq., 1716-1723h,
and 4501-4641; 28 U.S.C. 2461 note; 42 U.S.C.
3535(d) and 3601-3619.

SOURCE: 60 FR 61888, Dec. 1, 1995, unless
otherwise noted.

Subpart A—General

§81.1 Scope of part.

(a) Authority. The Secretary has gen-
eral regulatory power respecting the
Federal National Mortgage Association
(““Fannie Mae’’) and the Federal Home
Loan Mortgage Corporation (‘‘Freddie
Mac”’) (referred to collectively as Gov-
ernment-sponsored enterprises
(““GSEs”)) and is required to make such
rules and regulations as are necessary
and proper to ensure that the provi-
sions of the Federal Housing Enter-
prises Financial Safety and Soundness
Act of 1992 (““FHEFSSA"’), codified gen-
erally at 12 U.S.C. 4501-4641; the Fannie
Mae Charter Act, 12 U.S.C. 1716-1723h;
and the Freddie Mac Act, 12 U.S.C.
1451-59, are accomplished.

(b) Relation between this part and the
authorities of OFHEO. The Director of
the Office of Federal Housing Enter-
prise Oversight (““OFHEOQO’) will issue
separate regulations implementing the
Director’s authority respecting the
GSEs. In this part, OFHEO and the Di-
rector are only referenced when the Di-
rector’s responsibilities are connected
with the Secretary’s responsibilities.

§81.2 Definitions.

(a) Statutory terms. All terms defined
in FHEFSSA (12 U.S.C. 4502) are used
in accordance with their statutory
meaning unless otherwise defined in
paragraph (b) of this section.

435



§81.2

(b) Other terms. As used in this part,
the term—

AHAR means the Annual Housing Ac-
tivities Report that a GSE submits to
the Secretary under sections 309(n) of
the Fannie Mae Charter Act or 307(f) of
the Freddie Mac Act.

AHAR information means data or in-
formation contained in the AHAR.

AHS means the American Housing
Survey published by HUD and the De-
partment of Commerce.

Balloon mortgage means a mortgage
providing for payments at regular in-
tervals, with a final payment (‘‘balloon
payment’’) that is at least 5 percent
more than the periodic payments. The
periodic payments may cover some or
all of the periodic principal or interest.
Typically, the periodic payments are
level monthly payments that would
fully amortize the mortgage over a
stated term and the balloon payment is
a single payment due after a specified
period (but before the mortgage would
fully amortize) and pays off or satisfies
the outstanding balance of the mort-
gage.

Book-entry GSE Security means a GSE
Security issued or maintained in the
Book-entry System. Book-entry GSE
Security also means the separate inter-
est and principal components of a
Book-entry GSE Security if such secu-
rity has been designated by the GSE as
eligible for division into such compo-
nents and the components are main-
tained separately on the books of one
or more Federal Reserve Banks.

Book-entry System means the auto-
mated book-entry system operated by
the Federal Reserve Banks acting as
the fiscal agent for the GSEs, on which
Book-entry GSE Securities are issued,
recorded, transferred and maintained
in book-entry form.

Central city means the underserved
areas located in any political subdivi-
sion designated as a central city by the
Office of Management and Budget of
the Executive Office of the President.

Charter Act means the Federal Na-
tional Mortgage Association Charter
Act (12 U.S.C. 1716 et seq.) or the Fed-
eral Home Loan Mortgage Corporation
Act (12 U.S.C. 1451 et seq.).

Contract rent means the total rent
that is, or is anticipated to be, speci-
fied in the rental contract as payable
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by the tenant to the owner for rental of
a dwelling unit, including fees or
charges for management and mainte-
nance services and those utility
charges that are included in the rental
contract. In determining contract rent,
rent concessions shall not be consid-
ered, i.e., contract rent is not decreased
by any rent concessions. Contract rent
is rent net of rental subsidies.

Conventional mortgage means a mort-
gage other than a mortgage as to
which a GSE has the benefit of any
guaranty, insurance or other obliga-
tion by the United States or any of its
agencies or instrumentalities.

Day means a calendar day.

Definitive GSE Security means a GSE
Security in engraved or printed form,
or that is otherwise represented by a
certificate.

Director
OFHEO.

Dwelling unit means a room or unified
combination of rooms intended for use,
in whole or in part, as a dwelling by
one or more persons, and includes a
dwelling unit in a single-family prop-
erty, multifamily property, or other
residential or mixed-use property.

ECOA means the Equal Credit Oppor-
tunity Act (15 U.S.C. 1691 et seq.).

Eligible Book-entry GSE  Security
means a Book-entry GSE Security
issued or maintained in the Book-entry
System which by the terms of its Secu-
rity Documentation is eligible to be
converted from book-entry form into
definitive form.

Entitlement Holder means a Person or
a GSE to whose account an interest in
a Book-entry GSE Security is credited

means the Director of

on the records of a Securities Inter-
mediary.
Familial status has the same defini-

tion as is set forth at 24 CFR 100.20.

Family means one or more individuals
who occupy the same dwelling unit.

Fannie Mae means the Federal Na-
tional Mortgage Association and any
affiliate thereof.

Federal Reserve Bank Operating Cir-
cular means the publication issued by
each Federal Reserve Bank that sets
forth the terms and conditions under
which the Reserve Bank maintains
book-entry Securities accounts (in-
cluding Book-entry GSE Securities)
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and transfers book-entry Securities
(including Book-entry GSE Securities).

FHEFSSA means the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, codified gen-
erally at 12 U.S.C. 4501-4651.

FOIA means the Freedom of Informa-
tion Act (5 U.S.C. 552).

Freddie Mac means the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof.

Freddie Mac Act means the Federal
Home Loan Mortgage Corporation Act
(12 U.S.C. 1451 et seq.).

Government-sponsored enterprise  or
GSE means Fannie Mae or Freddie
Mac.

GSE Security means any security or
obligation of Fannie Mae or Freddie
Mac issued under its respective Charter
Act in the form of a Definitive GSE Se-
curity or a Book-entry GSE Security.

Handicap has the same definition as
is set forth at 24 CFR 100.201.

HOEPA mortgage’”” means a mortgage
for which the annual percentage rate
(as calculated in accordance with the
relevant provisions of section 107 of the
Home Ownership Equity Protection
Act (HOEPA) (15 U.S.C. 1606)) exceeds
the threshold described in section
103(aa)(1)(A) of HOEPA (15 U.S.C.
1602(aa)(1)(A)), or for which the total
points and fees payable by the bor-
rower exceed the threshold described in
section 103(aa)(1)(B) of HOEPA (15
U.S.C. 1602(aa)(1)(B)), as those thresh-
olds may be increased or decreased by
the Federal Reserve Board or by Con-
gress, unless the GSEs are otherwise
notified in writing by HUD. Notwith-
standing the exclusions In section
103(aa)(1) of HOEPA, for purposes of
this part, the term ‘“HOEPA mortgage”
includes all types of mortgages as de-
fined in this section, including residen-
tial mortgage transactions as that
term is defined in section 103(w) of
HOEPA (15 U.S.C. 1602(w)), but does not
include reverse mortgages.

Home Purchase Mortgage means a resi-
dential mortgage for the purchase of an
owner-occupied single-family property.

HUD means the United States De-
partment of Housing and Urban Devel-
opment.

Lender means any entity that makes,
originates, sells, or services mortgages,
and includes the secured creditors

§81.2

named in the debt obligation and docu-
ment creating the mortgage.

Low-income area means a census tract
or block numbering area in which the
median income does not exceed 80 per-
cent of the area median income.

Median income means, with respect to
an area, the unadjusted median family
income for the area as most recently
determined and published by HUD.
HUD will provide the GSEs annually
with information specifying how HUD’s
published median family income esti-
mates for metropolitan areas are to be
applied for the purposes of determining
median family income.

Metropolitan area means a metropoli-
tan statistical area (*“MSA”’), or a por-
tion of such an area for which median
family income estimates are published
annually by HUD.

Minority means any individual who is
included within any one or more of the
following racial and ethnic categories:

(1) American Indian or Alaskan Na-
tive—a person having origins in any of
the original peoples of North and South
America (including Central America),
and who maintains tribal affiliation or
community attachment;

(2) Asian—a person having origins in
any of the original peoples of the Far
East, Southeast Asia, or the Indian
subcontinent, including, for example,
Cambodia, China, India, Japan, Korea,
Malaysia, Pakistan, the Philippine Is-
lands, Thailand, and Vietnam;

(3) Black or African American—a per-
son having origins in any of the black
racial groups of Africa;

(4) Hispanic or Latino—a person of
Cuban, Mexican, Puerto Rican, South
or Central American, or other Spanish
culture or origin, regardless of race;
and

(5) Native Hawaiian or Other Pacific
Islander—a person having origins in
any of the original peoples of Hawaii,
Guam, Samoa, or other Pacific Islands.

Mortgage means a member of such
classes of liens, including subordinate
liens, as are commonly given or are le-
gally effective to secure advances on,
or the unpaid purchase price of, real es-
tate under the laws of the State in
which the real estate is located, or a
manufactured home that is personal
property under the laws of the State in
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which the manufactured home is lo-
cated, together with the credit instru-
ments, if any, secured thereby, and in-
cludes interests in mortgages. ‘‘Mort-
gage’ includes a mortgage, lien, in-
cluding a subordinate lien, or other se-
curity interest on the stock or mem-
bership certificate issued to a tenant-
stockholder or resident-member by a
cooperative housing corporation, as de-
fined in section 216 of the Internal Rev-
enue Code of 1986, and on the propri-
etary lease, occupancy agreement, or
right of tenancy in the dwelling unit of
the tenant-stockholder or resident-
member in such cooperative housing
corporation.

Mortgage data means data obtained
by the Secretary from the GSEs under
subsection 309(m) of the Fannie Mae
Charter Act and subsection 307(e) of
the Freddie Mac Act.

Mortgage purchase means a trans-
action in which a GSE bought or other-
wise acquired with cash or other thing
of value, a mortgage for its portfolio or
for securitization.

Mortgages contrary to good lending
practices means a mortgage or a group
or category of mortgages entered into
by a lender and purchased by a GSE
where it can be shown that a lender en-
gaged in a practice of failing to:

(1) Report monthly on borrowers’ re-
payment history to credit repositories
on the status of each GSE loan that a
lender is servicing;

(2) Offer mortgage applicants prod-
ucts for which they qualify, but rather
steer applicants to high cost products
that are designed for less credit worthy
borrowers. Similarly, for consumers
who seek financing through a lender’s
higher-priced subprime lending chan-
nel, lenders should not fail to offer or
direct such consumers toward the lend-
er’s standard mortgage line if they are
able to qualify for one of the standard
products;

(3) Comply with fair lending require-
ments; or

(4) Engage in other good
practices that are:

(i) ldentified in writing by a GSE as
good lending practices for inclusion in
this definition; and

(ii) Determined by the Secretary to
constitute good lending practices.

lending
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Mortgages with unacceptable terms or
conditions or resulting from unacceptable
practices means a mortgage or a group
or category of mortgages with one or
more of the following terms or condi-
tions:

(1) Excessive fees, where the total
points and fees charged to a borrower
exceed the greater of 5 percent of the
loan amount or a maximum dollar
amount of $1000, or an alternative
amount requested by a GSE and deter-
mined by the Secretary as appropriate
for small mortgages.

(i) For purposes of this definition,
points and fees include:

(A) Origination fees;

(B) Underwriting fees;

(C) Broker fees;

(D) Finder’s fees; and

(E) Charges that the lender imposes
as a condition of making the loan,
whether they are paid to the lender or
a third party.

(ii) For purposes of this definition,
points and fees do not include:

(A) Bona fide discount points;

(B) Fees paid for actual services ren-
dered in connection with the origina-
tion of the mortgage, such as attor-
neys’ fees, notary’s fees, and fees paid
for property appraisals, credit reports,
surveys, title examinations and ex-
tracts, flood and tax certifications, and
home inspections;

(C) The cost of mortgage insurance or
credit-risk price adjustments;

(D) The costs of title, hazard, and
flood insurance policies;

(E) State and local transfer taxes or
fees;

(F) Escrow deposits for the future
payment of taxes and insurance pre-
miums; and

(G) Other miscellaneous fees and
charges that, in total, do not exceed
0.25 percent of the loan amount.

(2) Prepayment penalties,
where:

(i) The mortgage provides some bene-
fits to the borrower (e.g., such as rate
or fee reduction for accepting the pre-
payment premium);

(i) The borrower is offered the choice
of another mortgage that does not con-
tain payment of such a premium;

except
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(iii) The terms of the mortgage provi-
sion containing the prepayment pen-
alty are adequately disclosed to the
borrower; and

(iv) The prepayment penalty is not
charged when the mortgage debit is ac-
celerated as the result of the bor-
rower’s default in making his or her
mortgage payments.

(3) The sale or financing of prepaid
single-premium credit life insurance
products in connection with the origi-
nation of the mortgage;

(4) Evidence that the lender did not
adequately consider the borrower’s
ability to make payments, i.e., mort-
gages that are originated with under-
writing techniques that focus on the
borrower’s equity in the home, and do
not give full consideration of the bor-
rower’s income and other obligations.
Ability to repay must be determined
and must be based upon relating the
borrower’s income, assets, and liabil-
ities to the mortgage payments; or

(5) Other terms or conditions that
are:

(i) ldentified in writing by a GSE as
unacceptable terms or conditions or re-
sulting from unacceptable practices for
inclusion in this definition; and

(ii) Determined by the Secretary as
an unacceptable term or condition of a
mortgage for which goals credit should
not be received.

Multifamily housing means a residence
consisting of more than 4 dwelling
units. The term includes cooperative
buildings and condominium projects.

New England means Connecticut,
Maine, Massachusetts, New Hampshire,
Rhode Island, and Vermont.

OFHEO means the Office of Federal
Housing Enterprise Oversight.

Ongoing program means a program
that is expected to continue for the
foreseeable future.

Other underserved area means any un-
derserved area that is in a metropoli-
tan area, but not in a central city.

Owner-occupied unit means a dwelling
unit in single-family housing in which
a mortgagor of the unit resides.

Participant means a Person or GSE
that maintains a Participant’s Securi-
ties Account with a Federal Reserve
Bank.
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Participation means a fractional in-
terest in the principal amount of a
mortgage.

Person, as used in subpart H, means
and includes an individual, corpora-
tion, company, governmental entity,
association, firm, partnership, trust,
estate, representative, and any other
similar organization, but does not
mean or include the United States, a
GSE, or a Federal Reserve Bank.

Portfolio of loans means 10 or more
loans.

Proprietary information means all
mortgage data and all AHAR informa-
tion that the GSEs submit to the Sec-
retary in the AHARs that contain
trade secrets or privileged or confiden-
tial, commercial, or financial informa-
tion that, if released, would be likely
to cause substantial competitive harm.

Public data means all mortgage data
and all AHAR information that the
GSEs submit to the Secretary in the
AHARSs, that the Secretary determines
are not proprietary and may appro-
priately be disclosed consistent with
other applicable laws and regulations.

Real estate mortgage investment conduit
(REMIC) means multi-class mortgage
securities issued by a tax-exempt enti-
ty.

Refinancing means a transaction in
which an existing mortgage is satisfied
or replaced by a new mortgage under-
taken by the same borrower. The term
does not include:

(1) A renewal of a single payment ob-
ligation with no change in the original
terms;

(2) A reduction in the annual percent-
age rate of the mortgage as computed
under the Truth in Lending Act, with a
corresponding change in the payment
schedule;

(3) An agreement involving a court
proceeding;

(4) A workout agreement, in which a
change in the payment schedule or col-
lateral requirements is agreed to as a
result of the mortgagor’s default or de-
linquency, unless the rate is increased
or the new amount financed exceeds
the unpaid balance plus earned finance
charges and premiums for the continu-
ation of insurance;

(5) The renewal of optional insurance
purchased by the mortgagor and added
to an existing mortgage; and
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(6) A renegotiated balloon mortgage
on a multifamily property where the
balloon payment was due within 1 year
after the date of the closing of the re-
negotiated mortgage.

(7) A conversion of a balloon mort-
gage note on a single family property
to a fully amortizing mortgage note
where the GSE already owns or has an
interest in the balloon note at the time
of the conversion

Rent means, for a dwelling unit:

(1) When the contract rent includes
all utilities, the contract rent; or

(2) When the contract rent does not
include all utilities, the contract rent
plus:

(i) The actual cost of utilities not in-
cluded in the contract rent; or

(ii) A utility allowance.

Rental housing means dwelling units
in multifamily housing and dwelling
units that are not owner occupied in
single-family housing.

Rental unit means a dwelling unit
that is not owner-occupied and is
rented or available to rent.

Residence means a property where
one or more families reside.

Residential mortgage means a mort-
gage on single-family or multifamily
housing.

Revised Article 8 has the same mean-
ing as in 31 CFR 357.2.

Rural area means any underserved
area located outside of any metropoli-
tan area.

Seasoned mortgage means a mortgage
on which the date of the mortgage note
is more than 1 year before the GSE
purchased the mortgage.

Second mortgage means any mortgage
that has a lien position subordinate
only to the lien of the first mortgage.

Secondary residence means a dwelling
where the mortgagor maintains (or will
maintain) a part-time place of abode
and typically spends (or will spend) less
than the majority of the calendar year.
A person may have more than one sec-
ondary residence at a time.

Secretary means the Secretary of
Housing and Urban Development and,
where appropriate, any person des-
ignated by the Secretary to perform a
particular function for the Secretary,
including any HUD officer, employee,
or agent.
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Security means any mortgage partici-
pation certificate, note, bond, deben-
ture, evidence of indebtedness, collat-
eral-trust  certificate, transferable
share, certificate of deposit for a secu-
rity, or, in general, any interest or in-
strument commonly known as a ‘‘se-
curity.”

Securities Documentation means the
applicable statement of terms, trust in-
denture, securities agreement or other
documents establishing the terms of a
Book-entry GSE Security.

Single-family housing means a resi-
dence consisting of one to four dwelling
units. Single-family housing includes
condominium dwelling units and dwell-
ing units in cooperative housing
projects.

Transfer message means an instruc-
tion of a Participant to a Federal Re-
serve Bank to effect a transfer of a
Book-entry Security (including a
Book-entry GSE Security) maintained
in the Book-entry System, as set forth
in Federal Reserve Bank Operating Cir-
culars.

Underserved area means:

(1) For purposes of the definitions of
“Central city’ and “‘Other underserved
area,” a census tract, a Federal or
State American Indian reservation or
tribal or individual trust land, or the
balance of a census tract excluding the
area within any Federal or State
American Indian reservation or tribal
or individual trust land, having:

(i) A median income at or below 120
percent of the median income of the
metropolitan area and a minority pop-
ulation of 30 percent or greater; or

(i) A median income at or below 90
percent of median income of the metro-
politan area.

(2) For purposes of the definition of
“Rural area,” a whole census tract, a
Federal or State American Indian res-
ervation or tribal or individual trust
land, or the balance of a census tract
excluding the area within any Federal
or State American Indian reservation
or tribal or individual trust land, hav-
ing:

(i) A median income at or below 120
percent of the greater of the State non-
metropolitan median income or the na-
tionwide non-metropolitan median in-
come and a minority population of 30
percent or greater; or
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(i) A median income at or below 95
percent of the greater of the State non-
metropolitan median income or nation-
wide non-metropolitan median income.

(3) Any Federal or State American
Indian reservation or tribal or indi-
vidual trust land that includes land
that is both within and outside of a
metropolitan area and that is des-
ignated as an underserved area by
HUD. In such cases, HUD will notify
the GSEs as to applicability of other
definitions and counting conventions.

Utilities means charges for elec-
tricity, piped or bottled gas, water,
sewage disposal, fuel (oil, coal, ker-
osene, wood, solar energy, or other),
and garbage and trash collection. Utili-
ties do not include charges for tele-
phone service.

Utility allowance means either:

(1) The amount to be added to con-
tract rent when utilities are not in-
cluded in contract rent (also referred
to as the ‘““AHS-derived utility allow-
ance’’), as issued annually by the Sec-
retary; or

(2) The utility allowance established
under the HUD Section 8 Program (42
U.S.C. 1437f) for the area where the
property is located.

Very-low-income has the same defini-
tion as ‘‘very low-income” has in
FHEFSSA.

Wholesale exchange means a trans-
action in which a GSE buys or other-
wise acquires mortgages held in port-
folio or securitized by the other GSE,
or where both GSEs swap such mort-
gages.

Working day means a day when HUD
is officially open for business.

(c) Subpart H terms. Unless the con-
text requires otherwise, terms used in
subpart H of this part that are not de-
fined in this part, have the meanings as
set forth in 31 CFR 357.2. Definitions
and terms used in 31 CFR part 357
should read as though modified to ef-
fectuate their application to the GSEs.

[60 FR 61888, Dec. 1, 1995, as amended at 61
FR 63947, Dec. 2, 1996; 62 FR 28977, May 29,
1997; 65 FR 65084, Oct. 31, 2000; 69 FR 63638,
Nov. 2, 2004]
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Subpart B—Housing Goals

§81.11 General.

This subpart establishes: three hous-
ing goals, as required by FHEFSSA; re-
quirements for measuring performance
under the goals; and procedures for
monitoring and enforcing the goals.

§81.12 Low- and Moderate-Income
Housing Goal.

(a) Purpose of goal. This annual goal
for the purchase by each GSE of mort-
gages on housing for low- and mod-
erate-income families (“‘the Low- and
Moderate-Income Housing Goal™) is in-
tended to achieve increased purchases
by the GSEs of such mortgages.

(b) Factors. In establishing the Low-
and Moderate-Income Housing Goals,
the Secretary considered the factors in
12 U.S.C. 4562(b). A statement docu-
menting HUD’s considerations and
findings with respect to these factors,
entitled “‘Departmental Considerations
to Establish the Low- and Moderate-In-
come Housing Goal,”” was published in
the FEDERAL REGISTER on November 2,
2004.

(c) Goals. The annual goals for each
GSE’s purchases of mortgages on hous-
ing for low- and moderate-income fami-
lies are:

(1) For the year 2005, 52 percent of the
total number of dwelling units financed
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition,
as a Low- and Moderate-Income Hous-
ing Home Purchase Subgoal, 45 percent
of the total number of home purchase
mortgages in metropolitan areas fi-
nanced by that GSE’s mortgage pur-
chases shall be home purchase mort-
gages in metropolitan areas which
count toward the Low- and Moderate-
Income Housing Goal in the year 2005
unless otherwise adjusted by HUD in
accordance with FHEFSSA;

(2) For the year 2006, 53 percent of the
total number of dwelling units financed
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition,
as a Low- and Moderate-Income Hous-
ing Home Purchase Subgoal, 46 percent
of the total number of home purchase
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mortgages in metropolitan areas fi-
nanced by that GSE’s mortgage pur-
chases shall be home purchase mort-
gages in metropolitan areas which
count toward the Low- and Moderate-
Income Housing Goal in the year 2006
unless otherwise adjusted by HUD in
accordance with FHEFSSA;

(3) For the year 2007, 55 percent of the
total number of dwelling units financed
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition,
as a Low- and Moderate-Income Hous-
ing Home Purchase Subgoal, 47 percent
of the total number of home purchase
mortgages in metropolitan areas fi-
nanced by that GSE’s mortgage pur-
chases shall be home purchase mort-
gages in metropolitan areas which
count toward the Low- and Moderate-
Income Housing Goal in the year 2007
unless otherwise adjusted by HUD in
accordance with FHEFSSA;

(4) For the year 2008, 56 percent of the
total number of dwelling units financed
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition,
as a Low- and Moderate-Income Hous-
ing Home Purchase Subgoal, 47 percent
of the total number of home purchase
mortgages in metropolitan areas fi-
nanced by that GSE’s mortgage pur-
chases shall be home purchase mort-
gages in metropolitan areas which
count toward the Low- and Moderate-
Income Housing Goal in the year 2008
unless otherwise adjusted by HUD in
accordance with FHEFSSA; and

(5) For the year 2009 and thereafter
HUD shall establish annual goals.
Pending establishment of goals for the
year 2009 and thereafter, the annual
goal for each of those years shall be 56
percent of the total number of dwelling
units financed by that GSE’s mortgage
purchases in each of those years. In ad-
dition, as a Low and Moderate Income
Housing Home Purchase Subgoal, 47
percent of the total number of home
purchase mortgages in metropolitan
areas financed by that GSE’s mortgage
purchases shall be home purchase
mortgages in metropolitan areas which
count toward the Low- and Moderate-
Income Housing Goal in each of those
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years unless otherwise adjusted by
HUD in accordance with FHEFSSA.

[60 FR 61888, Dec. 1, 1995, as amended at 65
FR 65085, Oct. 31, 2000; 69 FR 63639, Nov. 2,
2004]

§81.13 Central Cities, Rural Areas, and
Other Underserved Areas Housing
Goal.

(a) Purpose of the goal. This annual
goal for the purchase by each GSE of
mortgages on housing located in cen-
tral cities, rural areas, and other un-
derserved areas is intended to achieve
increased purchases by the GSEs of
mortgages financing housing in areas
that are underserved in terms of mort-
gage credit.

(b) Factors. In establishing the Cen-
tral Cities, Rural Areas, and Other Un-
derserved Areas Goals, the Secretary
considered the factors in 12 U.S.C.
4564(b). A statement documenting
HUD'’s considerations and findings with
respect to these factors, entitled ‘“‘De-
partmental Considerations to Establish
the Central Cities, Rural Areas, and
Other Underserved Areas Housing
Goal,” was published in the FEDERAL
REGISTER on November 2, 2004.

(c) Goals. The annual goals for each
GSE’s purchases of mortgages on hous-
ing located in central cities, rural
areas, and other underserved areas are:

(1) For the year 2005, 37 percent of the
total number of dwelling units financed
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition,
as a Central Cities, Rural Areas, and
Other Underserved Areas Home Pur-
chase Subgoal, 32 percent of the total
number of home purchase mortgages in
metropolitan areas financed by that
GSE’s mortgage purchases shall be
home purchase mortgages in metro-
politan areas which count toward the
Central Cities, Rural Areas, and Other
Underserved Areas Housing Goal in the
year 2005 unless otherwise adjusted by
HUD in accordance with FHEFSSA,;

(2) For the year 2006, 38 percent of the
total number of dwelling units financed
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition,
as a Central Cities, Rural Areas, and
Other Underserved Areas Home Pur-
chase Subgoal, 33 percent of the total
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number of home purchase mortgages in
metropolitan areas financed by that
GSE’s mortgage purchases shall be
home purchase mortgages in metro-
politan areas which count toward the
Central Cities, Rural Areas, and Other
Underserved Areas Housing Goal in the
year 2006 unless otherwise adjusted by
HUD in accordance with FHEFSSA;

(3) For the year 2007, 38 percent of the
total number of dwelling units financed
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition,
as a Central Cities, Rural Areas, and
Other Underserved Areas Home Pur-
chase Subgoal, 33 percent of the total
number of home purchase mortgages in
metropolitan areas financed by that
GSE’s mortgage purchases shall be
home purchase mortgages in metro-
politan areas which count toward the
Central Cities, Rural Areas, and Other
Underserved Areas Housing Goal in the
year 2007 unless otherwise adjusted by
HUD in accordance with FHEFSSA;

(4) For the year 2008, 39 percent of the
total number of dwelling units financed
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition,
as a Central Cities, Rural Areas, and
Other Underserved Areas Home Pur-
chase Subgoal, 34 percent of the total
number of home purchase mortgages in
metropolitan areas financed by that
GSE’s mortgage purchases shall be
home purchase mortgages in metro-
politan areas which count toward the
Central Cities, Rural Areas, and Other
Underserved Areas Housing Goal in the
year 2008 unless otherwise adjusted by
HUD in accordance with FHEFSSA;
and

(5) For the year 2009 and thereafter
HUD shall establish annual goals.
Pending establishment of goals for the
year 2009 and thereafter, the annual
goal for each of those years shall be 39
percent of the total number of dwelling
units financed by that GSE’s mortgage
purchases in each of those years. In ad-
dition, as a Central Cities, Rural Areas,
and Other Underserved Areas Home
Purchase Subgoal, 34 percent of the
total number of home purchase mort-
gages in metropolitan areas financed
by that GSE’s mortgage purchases
shall be home purchase mortgages in

§81.14

metropolitan areas which count toward
the Central Cities, Rural Areas, and
Other Underserved Areas Housing Goal
in each of those years unless otherwise
adjusted by HUD in accordance with
FHEFSSA.

(d) Measuring performance. The GSEs
shall determine on a mortgage-by-
mortgage basis, through geocoding or
any similarly accurate and reliable
method, whether a mortgage finances
one or more dwelling units located in a
central city, rural area, or other under-
served area.

[60 FR 61888, Dec. 1, 1995, as amended at 65
FR 65086, Oct. 31, 2000; 69 FR 63639, Nov. 2,
2004]

§81.14 Special Affordable

Goal.

(a) Purpose of the goal. This goal is in-
tended to achieve increased purchases
by the GSEs of mortgages on rental
and owner-occupied housing meeting
the then-existing unaddressed needs of,
and affordable to, low-income families
in low-income areas and very-low-in-
come families.

(b) Factors. In establishing the Spe-
cial Affordable Housing Goals, the Sec-
retary considered the factors in 12
U.S.C. 4563(a)(2). A statement docu-
menting HUD’s considerations and
findings with respect to these factors,
entitled ““Departmental Considerations
to Establish the Special Affordable
Housing Goal,” was published in the
FEDERAL REGISTER on November 2,
2004.

(c) Goals. The annual goals for each
GSE’s purchases of mortgages on rent-
al and owner-occupied housing meeting
the then-existing, unaddressed needs of
and affordable to low-income families
in low-income areas and very low-in-
come families are:

(1) For the year 2005, 22 percent of the
total number of dwelling units financed
by each GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. The goal for
the year 2005 shall include mortgage
purchases financing dwelling units in
multifamily housing totaling not less
than 1.0 percent of the average annual
dollar volume of combined (single-fam-
ily and multifamily) mortgages pur-
chased by the respective GSE in 2000,

Housing
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2001, and 2002, unless otherwise ad-
justed by HUD in accordance with
FHEFSSA. In addition, as a Special Af-
fordable Housing Home Purchase
Subgoal, 17 percent of the total number
of home purchase mortgages in metro-
politan areas financed by each GSE’s
mortgage purchases shall be home pur-
chase mortgages in metropolitan areas
which count toward the Special Afford-
able Housing Goal in the year 2005 un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA,;

(2) For the year 2006, 23 percent of the
total number of dwelling units financed
by each GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. The goal for
the year 2006 shall include mortgage
purchases financing dwelling units in
multifamily housing totaling not less
than 1.0 percent of the average annual
dollar volume of combined (single-fam-
ily and multifamily) mortgages pur-
chased by the respective GSE in 2000,
2001, and 2002, unless otherwise ad-
justed by HUD in accordance with
FHEFSSA. In addition, as a Special Af-
fordable Housing Home Purchase
Subgoal, 17 percent of the total number
of home purchase mortgages in metro-
politan areas financed by each GSE’s
mortgage purchases shall be home pur-
chase mortgages in metropolitan areas
which count toward the Special Afford-
able Housing Goal in the year 2006 un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA,;

(3) For the year 2007, 25 percent of the
total number of dwelling units financed
by each GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. The goal for
the year 2007 shall include mortgage
purchases financing dwelling units in
multifamily housing totaling not less
than 1.0 percent of the average annual
dollar volume of combined (single-fam-
ily and multifamily) mortgages pur-
chased by the respective GSE in 2000,
2001, and 2002, unless otherwise ad-
justed by HUD in accordance with
FHEFSSA. In addition, as a Special Af-
fordable Housing Home Purchase
Subgoal, 18 percent of the total number
of home purchase mortgages in metro-
politan areas financed by each GSE’s
mortgage purchases shall be home pur-
chase mortgages in metropolitan areas
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which count toward the Special Afford-
able Housing Goal in the year 2007 un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA,;

(4) For the year 2008, 27 percent of the
total number of dwelling units financed
by each GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. The goal for
the year 2008 shall include mortgage
purchases financing dwelling units in
multifamily housing totaling not less
than 1.0 percent of the average annual
dollar volume of combined (single-fam-
ily and multifamily) mortgages pur-
chased by the respective GSE in 2000,
2001, and 2002, unless otherwise ad-
justed by HUD in accordance with
FHEFSSA. In addition, as a Special Af-
fordable Housing Home Purchase
Subgoal, 18 percent of the total number
of home purchase mortgages in metro-
politan areas financed by each GSE’s
mortgage purchases shall be home pur-
chase mortgages in metropolitan areas
which count toward the Special Afford-
able Housing Goal in the year 2008 un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA,; and

(5) For the year 2009 and thereafter
HUD shall establish annual goals.
Pending establishment of goals for the
year 2009 and thereafter, the annual
goal for each of those years shall be 27
percent of the total number of dwelling
units financed by each GSE’s mortgage
purchases in each of those years. The
goal for each such year shall include
mortgage purchases financing dwelling
units in multifamily housing totaling
not less than 1.0 percent of the annual
average dollar volume of combined
(single-family and multifamily) mort-
gages purchased by the respective GSE
in the years 2000, 2001, and 2002. In addi-
tion, as a Special Affordable Housing
Home Purchase Subgoal, 18 percent of
the total number of home purchase
mortgages in metropolitan areas fi-
nanced by each GSE’s mortgage pur-
chases shall be home purchase mort-
gages in metropolitan areas which
count toward the Special Affordable
Housing Goal in each of those years un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA.
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(d) Counting of multifamily units. (1)
Dwelling units affordable to low-in-
come families and financed by a par-
ticular purchase of a mortgage on mul-
tifamily housing shall count toward
achievement of the Special Affordable
Housing Goal where at least:

(i) 20 percent of the dwelling units in
the particular multifamily property
are affordable to especially low-income
families; or

(ii) 40 percent of the dwelling units in
the particular multifamily property
are affordable to very-low-income fam-
ilies.

(2) Where only some of the units fi-
nanced by a purchase of a mortgage on
multifamily housing count under the
multifamily component of the goal,
only a portion of the unpaid principal
balance of the mortgage attributable
to such units shall count toward the
multifamily component. The portion of
the mortgage counted under the multi-
family requirement shall be equal to
the ratio of the total units that count
to the total number of units in the
mortgaged property.

(e) Full Credit Activities. (1) For pur-
poses of 12 U.S.C. 4563(b)(1) and this
paragraph (e), full credit means that
each unit financed by a mortgage pur-
chased by a GSE and meeting the re-
quirements of this section shall count
toward achievement of the Special Af-
fordable Housing Goal for that GSE.

(2) Mortgages insured under HUD’s
Home Equity Conversion Mortgage
(““HECM”)  Insurance Program, 12
U.S.C. 1715 z-20; mortgages guaranteed
under the Rural Housing Service’s Sin-
gle Family Housing Guaranteed Loan
Program, 42 U.S.C. 1472; mortgages on
properties on tribal lands insured
under FHA’s Section 248 program, 12
U.S.C. 1715 z-13, HUD’s Section 184 pro-
gram, 12 U.S.C. 1515 z-13a, or Title VI of
the Native American Housing Assist-
ance and Self-Determination Act of
1996, 25 U.S.C. 4191-4195; meet the re-
quirements of 12 U.S.C. 4563(b)(1)(A)(i)
and (ii).

(3) HUD will give full credit toward
achievement of the Special Affordable
Housing Goal for the activities in 12
U.S.C. 4563(b)(1)(A), provided the GSE
submits documentation to HUD that
supports eligibility under 12 U.S.C.
4563(b)(1)(A) for HUD’s approval.

§81.14

(4)(i) For purposes of determining
whether a seller meets the requirement
in 12 U.S.C. 4563(b)(1)(B), a seller must
currently operate on its own or ac-
tively participate in an on-going, dis-
cernible, active, and verifiable program
directly targeted at the origination of
new mortgage loans that qualify under
the Special Affordable Housing Goal.

(if) A seller’'s activities must evi-
dence a current intention or plan to re-
invest the proceeds of the sale into
mortgages qualifying under the Special
Affordable Housing Goal, with a cur-
rent commitment of resources on the
part of the seller for this purpose.

(iii) A seller’s actions must evidence
willingness to buy qualifying loans
when these loans become available in
the market as part of active, on-going,
sustainable efforts to ensure that addi-
tional loans that meet the goal are
originated.

(iv) Actively participating in such a
program includes purchasing quali-
fying loans from a correspondent origi-
nator, including a lender or qualified
housing group, that operates an on-
going program resulting in the origina-
tion of loans that meet the require-
ments of the goal, has a history of de-
livering, and currently delivers quali-
fying loans to the seller.

(v) The GSE must verify and monitor
that the seller meets the requirements
in paragraphs (e)(4)(i) through (e)(4)(iv)
of this section and develop any nec-
essary mechanisms to ensure compli-
ance with the requirements, except as
provided in paragraph (e)(4)(vi) and
(vii) of this section.

(vi) Where a seller’s primary business
is originating mortgages on housing
that qualifies under this Special Af-
fordable Housing Goal such seller is
presumed to meet the requirements in
paragraphs (e)(4)(i) through (e)(4)(iv) of
this section. Sellers that are institu-
tions that are:

(A) Regularly
mortgage lending;

(B) A BIF-insured or SAIlF-insured
depository institution; and

(C) Subject to, and has received at
least a satisfactory performance eval-
uation rating for

in the business of
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(1) At least the two most recent con-
secutive examinations under, the Com-
munity Reinvestment Act, if the lend-
ing institution has total assets in ex-
cess of $250 million; or

(2) The most recent examination
under the Community Reinvestment
Act if the lending institutions which
have total assets no more than $250
million are identified as sellers that
are presumed to have a primary busi-
ness of originating mortgages on hous-
ing that qualifies under this Special
Affordable Housing Goal and, there-
fore, are presumed to meet the require-
ments in paragraphs (e)(4)(i) through
(e)(4)(iv) of this section.

(vii) Classes of institutions or organi-
zations that are presumed have as their
primary business originating mort-
gages on housing that qualifies under
this Special Affordable Housing Goal
and, therefore. are presumed in para-
graphs (e)(4)(i) through (e)(4)(iv) of this
section to meet the requirements are
as follows: State housing finance agen-
cies; affordable housing loan consortia;
Federally insured credit unions that
are:

(A) Members of the Federal Home
Loan Bank System and meet the first-
time homebuyer standard of the Com-
munity Support Program; or

(B) Community development credit
unions; community development finan-
cial institutions; public loan funds; or
non-profit mortgage lenders. HUD may
determine that additional classes of in-
stitutions or organizations are pri-
marily engaged in the business of fi-
nancing affordable housing mortgages
for purposes of this presumption, and
if, so will notify the GSEs in writing.

(viii) For purposes of paragraph (e)(4)
of this section, if the seller did not
originate the mortgage loans, but the
originator of the mortgage loans ful-
fills the requirements of either para-
graphs (e)(4)(i) through (e)(4)(iv), para-
graph (e)(4)(vi) or paragraph (e)(4)(vii)
of this section; and the seller has held
the loans for six months or less prior to
selling the loans to the GSE, HUD will
consider that the seller has met the re-
quirements of this paragraph (e)(4) and
of 12 U.S.C. 4563(b)(1)(B).

(f) Partial credit activities. Mortgages
insured under HUD’s Title | program,
which includes property improvement
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and manufactured home loans, shall re-
ceive one-half credit toward the Spe-
cial Affordable Housing Goal until such
time as the Government National
Mortgage Association fully implements
a program to purchase and securitize
Title | loans.

(9) No credit activities. Neither the
purchase nor the securitization of
mortgages associated with the refi-
nancing of a GSE’s existing mortgage
or mortgage-backed securities port-
folios shall receive credit toward the
achievement of the Special Affordable
Housing Goal. Refinancings that result
from the wholesale exchange of mort-
gages between the two GSEs shall not
count toward the achievement of this
goal. Refinancings of individual mort-
gages shall count toward achievement
of this goal when the refinancing is an
arms-length transaction that is bor-
rower-driven and the mortgage other-
wise counts toward achievement of this
goal. For purposes of this paragraph
(9), ‘““‘mortgages or mortgage-backed se-
curities portfolios’ includes mortgages
retained by Fannie Mae or Freddie Mac
and mortgages utilized to back mort-
gage-backed securities.

[60 FR 61888, Dec. 1, 1995, as amended at 65
FR 65086, Oct. 31, 2000; 69 FR 63640, Nov. 2,
2004]
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(a) Calculating the numerator and de-
nominator. Performance under each of
the housing goals shall be measured
using a fraction that is converted into
a percentage.

(1) The numerator. The numerator of
each fraction is the number of dwelling
units financed by a GSE’s mortgage
purchases in a particular year that
count toward achievement of the hous-
ing goal.

(2) The denominator. The denominator
of each fraction is, for all mortgages
purchased, the number of dwelling
units that could count toward achieve-
ment of the goal under appropriate cir-
cumstances. The denominator shall not
include GSE transactions or activities
that are not mortgages or mortgage
purchases as defined by HUD or trans-
actions that are specifically excluded
as ineligible under §81.16(b).

General requirements.
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(3) Missing data or information. When a
GSE lacks sufficient data or informa-
tion to determine whether the pur-
chase of a mortgage originated after
1992 counts toward achievement of a
particular housing goal, that mortgage
purchase shall be included in the de-
nominator for that housing goal, ex-
cept under the circumstances described
in paragraphs (d) and (e)(6) of this sec-
tion.

(b) Properties with multiple dwelling
units. For the purposes of counting to-
ward the achievement of the goals,
whenever the property securing a
mortgage contains more than one
dwelling unit, each such dwelling unit
shall be counted as a separate dwelling
unit financed by a mortgage purchase.

(c) Credit toward multiple goals. A
mortgage purchase (or dwelling unit fi-
nanced by such purchase) by a GSE in
a particular year shall count toward
the achievement of each housing goal
for which such purchase (or dwelling
unit) qualifies in that year.

(d) Counting owner-occupied units. (1)
For purposes of counting owner-occu-
pied units toward achievement of the
Low- and Moderate-lIncome Housing
Goal or the Special Affordable Housing
Goal, mortgage purchases financing
such units shall be evaluated based on
the income of the mortgagors and the
area median income at the time of
origination of the mortgage. To deter-
mine whether mortgages may be count-
ed under a particular family income
level, i.e., especially low, very low, low
or moderate income, the income of the
mortgagors is compared to the median
income for the area at the time of the
mortgage application, using the appro-
priate percentage factor provided under
§81.17.

(2)(i) When the income of the mort-
gagor(s) is not available to determine
whether an owner-occupied unit in a
property securing a single-family
mortgage originated after 1992 and pur-
chased by a GSE counts toward
achievement of the Low- and Mod-
erate-lIncome Housing Goal or the Spe-
cial Affordable Housing Goal, a GSE’s
performance with respect to such unit
may be evaluated using estimated af-
fordability information in accordance
with one of the following methods:

§81.15

(A) Excluding from the denominator
and the numerator single-family
owner-occupied units located in census
tracts with median incomes less than,
or equal to, area median income based
on the most recent decennial census,
up to a maximum of one percent of the
total number of single-family owner-
occupied dwelling units eligible to be
counted toward the respective housing
goal in the current year. Mortgage pur-
chases with missing data in excess of
the maximum will be included in the
denominator and excluded from the nu-
merator;

(B) For home purchase mortgages
and for refinance mortgages sepa-
rately, multiplying the number of
owner-occupied units with missing bor-
rower income information in properties
securing mortgages purchased by the
GSE in each census tract by the per-
centage of all single-family owner-oc-
cupied mortgage originations in the re-
spective tracts that would count to-
ward achievement of each goal, as de-
termined by HUD based on the most re-
cent HMDA data available; or

(C) Such other data source and meth-
odology as may be approved by HUD.

(ii) In any calendar year, a GSE may
use only one of the methods specified
in paragraph (d)(2)(i) of this section to
estimate affordability information for
single-family owner-occupied units.

(iii) If a GSE chooses to use an esti-
mation methodology under paragraph
(d)(2)(i)(B) or (d)(2)(i)(C) of this section
to determine affordability for owner-
occupied units in properties securing
single-family mortgage purchases eligi-
ble to be counted toward the respective
housing goal, then that methodology
may be used up to nationwide maxi-
mums for home purchase mortgages
and for refinance mortgages that shall
be calculated by multiplying, for each
census tract, the percentage of all sin-
gle-family owner-occupied mortgage
originations with missing borrower in-
comes (as determined by HUD based on
the most recent HMDA data available
for home purchase and refinance mort-
gages, respectively) by the number of
single-family owner-occupied units in
properties securing mortgages pur-
chased by the GSE for each census
tract, summed up over all census
tracts. If this nationwide maximum is
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exceeded, then the estimated number
of goal-qualifying units will be ad-
justed by the ratio of the applicable na-
tionwide maximum number of units for
which income information may be esti-
mated to the total number of single-
family owner-occupied units with miss-
ing income information in properties
securing mortgages purchased by the
GSE. Owner-occupied units in excess of
the nationwide maximum, and any
units for which estimation information
is not available, shall remain in the de-
nominator of the respective goal cal-
culation.

(e) Counting rental units—(1) Use of in-
come, rent—(i) Generally. For purposes
of counting rental units toward
achievement of the Low- and Mod-
erate-Income Housing Goal or the Spe-
cial Affordable Housing Goal, mortgage
purchases financing such units shall be
evaluated based on the income of ac-
tual or prospective tenants where such
data is available, i.e., known to a lend-
er.

(i) Availability of income information.
(A) Each GSE shall require lenders to
provide to the GSE tenant income in-
formation under paragraphs (e)(3) and
(4) of this section, but only when such
information is known to the lender.

(B) When such tenant income infor-
mation is available for all occupied
units, the GSE’s performance shall be
based on the income of the tenants in
the occupied units. For unoccupied
units that are vacant and available for
rent and for unoccupied units that are
under repair or renovation and not
available for rent, the GSE shall use
the income of prospective tenants, if
paragraph (e)(4) of this section is appli-
cable. If paragraph (e)(4) of this section
is not applicable, the GSE shall use
rent levels for comparable units in the
property to determine affordability.

(2) Model units and rental offices. A
model unit or rental office in a multi-
family property may count toward
achievement of the housing goals only
if a GSE determines that:

(i) It is reasonably expected that the
units will be occupied by a family with-
in one year;

(ii) The number of such units is rea-
sonable and minimal considering the
size of the multifamily property; and
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(iii) Such unit otherwise meets the
requirements for the goal.

(3) Income of actual tenants. When the
income of actual tenants is available,
to determine whether a tenant is very-
low-, low-, or moderate-income, the in-
come of the tenant shall be compared
to the median income for the area, ad-
justed for family size as provided in
§81.17.

(4) Income of prospective tenants. When
income for tenants is available to a
lender because a project is subject to a
Federal housing program that estab-
lishes the maximum income for a ten-
ant or a prospective tenant in rental
units, the income of prospective ten-
ants may be counted at the maximum
income level established under such
housing program for that unit. In de-
termining the income of prospective
tenants, the income shall be projected
based on the types of units and market
area involved. Where the income of
prospective tenants is projected, each
GSE must determine that the income
figures are reasonable considering the
rents (if any) on the same units in the
past and considering current rents on
comparable units in the same market
area.

(5) Use of rent. When the income of
the prospective or actual tenants of a
dwelling unit is not available, perform-
ance under these goals will be evalu-
ated based on rent and whether the
rent is affordable to the income group
targeted by the housing goal. A rent is
affordable if the rent does not exceed 30
percent of the maximum income level
of very-low-, low-, or moderate-income
families as provided in §81.19. In deter-
mining contract rent for a dwelling
unit, the actual rent or average rent by
unit type shall be used.

(6) Affordability data unavailable. (i)
Multifamily. (A) When a GSE lacks suf-
ficient information to determine
whether a rental unit in a property se-
curing a multifamily mortgage pur-
chased by a GSE counts toward
achievement of the Low- and Mod-
erate-Income Housing Goal or the Spe-
cial Affordable Housing Goal because
neither the income of prospective or
actual tenants, nor the actual or aver-
age rental data, are available, a GSE’s
performance with respect to such unit
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may be evaluated using estimated af-
fordability information in accordance
with one of the following methods:

(1) Multiplying the number of rental
units with missing affordability infor-
mation in properties securing multi-
family mortgages purchased by the
GSE in each census tract by the per-
centage of all rental dwelling units in
the respective tracts that would count
toward achievement of each goal, as
determined by HUD based on the most
recent decennial census. For units with
missing affordability information in
tracts for which such methodology is
not possible, such units will be ex-
cluded from the denominator as well as
the numerator in calculating perform-
ance under the respective housing
goal(s); or

(2) Such other data source and meth-
odology as may be approved by HUD.

(B) In any calendar year, a GSE may
use only one of the methods specified
in paragraph (e)(6)(i)(A) of this section
to estimate affordability information
for multifamily rental units.

(C) If a GSE chooses to use an esti-
mation methodology under paragraph
(©)(6)(i)(A) of this section to determine
affordability for rental units in prop-
erties securing multifamily mortgage
purchases eligible to be counted toward
the respective housing goal, then that
methodology may be used up to a na-
tionwide maximum of ten percent of
the total number of rental units in
properties securing multifamily mort-
gages purchased by the GSE in the cur-
rent year. If this maximum is exceed-
ed, the estimated number of goal-quali-
fying units will be adjusted by the
ratio of the nationwide maximum num-
ber of units for which affordability in-
formation may be estimated to the
total number of multifamily rental
units with missing affordability infor-
mation in properties securing mort-
gages purchased by the GSE. Multi-
family rental units in excess of the
maximum set forth in this paragraph
(©)(6)(i)(C), and any units for which es-
timation information is not available,
shall be removed from the denominator
of the respective goal calculation.

(i) Rental units in 1-4 unit single-fam-
ily properties. (A) When a GSE lacks
sufficient information to determine
whether a rental unit in a property se-
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curing a single-family mortgage pur-
chased by a GSE counts toward
achievement of the Low- and Mod-
erate-Income Housing Goal or the Spe-
cial Affordable Housing Goal because
neither the income of prospective or
actual tenants, nor the actual or aver-
age rental data, are available, a GSE’s
performance with respect to such unit
may be evaluated using estimated af-
fordability information in accordance
with one of the following methods:

(1) Excluding rental units in 1-to 4-
unit properties with missing afford-
ability information from the denomi-
nator as well as the numerator in cal-
culating performance under those
goals;

(2) Multiplying the number of rental
units with missing affordability infor-
mation in properties securing single
family mortgages purchased by the
GSE in each census tract by the per-
centage of all rental dwelling units in
the respective tracts that would count
toward achievement of each goal, as
determined by HUD based on the most
recent decennial census. For units with
missing affordability information in
tracts for which such methodology is
not possible, such units will be ex-
cluded from the denominator as well as
the numerator in calculating perform-
ance under the respective housing
goal(s); or

(3) Such other data source and meth-
odology as may be approved by HUD.

(B) In any calendar year, a GSE may
use only one of the methods specified
in paragraph (e)(6)(ii)(A) of this section
to estimate affordability information
for single-family rental units.

(C) If a GSE chooses to use an esti-
mation methodology under paragraph
©@) (i) (A)(2) or (e)(6)(i)(A)(3) of this
section to determine affordability for
rental units in properties securing sin-
gle-family mortgage purchases eligible
to be counted toward the respective
housing goal, then that methodology
may be used up to nationwide maxi-
mums of five percent of the total num-
ber of rental units in properties secur-
ing non-seasoned single-family mort-
gage purchases by the GSE in the cur-
rent year and 20 percent of the total
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number of rental units in properties se-
curing seasoned single-family mort-
gage purchases by the GSE in the cur-
rent year. If either or both of these
maximums are exceeded, the estimated
number of goal-qualifying units will be
adjusted by the ratio of the applicable
nationwide maximum number of units
for which affordability information
may be estimated to the total number
of single-family rental units with miss-
ing affordability information in prop-
erties securing seasoned or unseasoned
mortgages purchased by the GSE, as
applicable. Single-family rental units
in excess of the maximums set forth in
this paragraph (e)(6)(ii)(C), and any
units for which estimation information
is not available, shall be removed from
the denominator of the respective goal
calculation.

(7) Timeliness of information. In deter-
mining performance under the housing
goals, each GSE shall use tenant and
rental information as of the time of
mortgage:

(i) Acquisition for mortgages on mul-
tifamily housing; and

(ii) Origination for mortgages on sin-
gle-family housing.

(f) Application of Median income. (1)
For purposes of determining an area’s
median income under §§81.17 through
81.19 and for the definition of “‘low-in-
come area,’”’ the area is:

(i) The metropolitan area, if the
property which is the subject of the
mortgage is in a metropolitan area;
and

(i) In all other areas, the county in
which the property is located, except
that where the State nonmetropolitan
median income is higher than the
county’s median income, the area is
the State nonmetropolitan area.

(2) When a GSE cannot precisely de-
termine whether a mortgage is on
dwelling unit(s) located in one area,
the GSE shall determine the median
income for the split area in the manner
prescribed by the Federal Financial In-
stitutions Examination Council for re-
porting under the Home Mortgage Dis-
closure Act, if the GSE can determine
that the mortgage is on dwelling
unit(s) located in:

(i) A census tract;

(ii) A census place code;
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(iii) A block-group enumeration dis-
trict;

(iv) A nine-digit zip code; or

(v) Another appropriate geographic
segment that is partially located in
more than one area (‘“‘split area’).

(g) Sampling not permitted. Perform-
ance under the housing goals for each
year shall be based on a complete tab-
ulation of mortgage purchases for that
year; a sampling of such purchases is
not acceptable.

(h) Newly available data. When a GSE
uses data to determine whether a mort-
gage purchase counts toward achieve-
ment of any goal and new data is re-
leased after the start of a calendar
quarter, the GSE need not use the new
data until the start of the following
quarter.

(i) Counting mortgages toward the
Home Purchase Subgoals—(1) General.
The requirements of this section, ex-
cept for paragraphs (b) and (e) of this
section, shall apply to counting mort-
gages toward the Home Purchase
Subgoals at §§81.12 through 81.14. How-
ever, performance under the subgoals
shall be counted using a fraction that
is converted into a percentage for each
subgoal and the numerator of the frac-
tion for each subgoal shall be the num-
ber of home purchase mortgages in
metropolitan areas financed by each
GSE’s mortgage purchases in a par-
ticular year that count towards
achievement of the applicable housing
goal. The denominator of each fraction
shall be the total number of home pur-
chase mortgages in metropolitan areas
financed by each GSE’s mortgage pur-
chases in a particular year. For pur-
poses of each subgoal, the procedure for
addressing missing data or informa-
tion, as set forth in paragraph (d) of
this section, shall be implemented
using numbers of home purchase mort-
gages in metropolitan areas and not
single-family owner-occupied dwelling
units.

(2) Special counting rule for mortgages
with more than one owner-occupied unit.
For purposes of counting mortgages to-
ward the Home Purchase Subgoals,
where a single home purchase mort-
gage finances the purchase of two or
more owner-occupied units in a metro-
politan area, the mortgage shall count
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once toward each subgoal that applies
to the GSE’s mortgage purchase.

[60 FR 61888, Dec. 1, 1995, as amended at 65
FR 65087, Oct. 31, 2000; 69 FR 63641, Nov. 2,
2004]

§81.16 Special counting requirements.

(a) General. HUD shall determine
whether a GSE shall receive full, par-
tial, or no credit for a transaction to-
ward achievement of any of the hous-
ing goals. In this determination, HUD
will consider whether a transaction or
activity of the GSE is substantially
equivalent to a mortgage purchase and
either creates a new market or adds li-
quidity to an existing market, provided
however that such mortgage purchase
actually fulfills the GSE’s purposes and
is in accordance with its Charter Act.

(b) Not counted. The following trans-
actions or activities shall not count to-
ward achievement of any of the hous-
ing goals and shall not be included in
the denominator in calculating either
GSE’s performance under the housing
goals:

(1) Equity investments in housing de-
velopment projects;

(2) Purchases of State and local gov-
ernment housing bonds except as pro-
vided in 81.16(c)(8);

(3) Purchases of non-conventional
mortgages except:

(i) Where such mortgages are ac-
quired under a risk-sharing arrange-
ment with a Federal agency;

(if) Mortgages insured under HUD’s
Home Equity Conversion Mortgage
(““HECM”’) insurance program, 12
U.S.C. 1715z-20; mortgages guaranteed
under the Rural Housing Service’s Sin-
gle Family Housing Guaranteed Loan
Program, 42 U.S.C. 1472; mortgages on
properties on lands insured under
FHA’s Section 248 program, 12 U.S.C.
1715z-13, or HUD’s Section 184 program,
12 U.S.C. 1515z-13a, or Title VI of the
Native American Housing Assistance
and Self-Determination Act of 1996, 25
U.S.C. 4191-4195; and mortgages with
expiring assistance contracts as de-
fined at 42 U.S.C. 1737f;

(iii) Mortgages under other mortgage
programs involving Federal guaran-
tees, insurance or other Federal obliga-
tion where the Department determines
in writing that the financing needs ad-
dressed by the particular mortgage
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program are not well served and that
the mortgage purchases under such
program should count under the hous-
ing goals, provided the GSE submits
documentation to HUD that supports
eligibility and that HUD makes such a
determination, or

(iv) As provided in §81.14(e)(3)

(4) Commitments to buy mortgages
at a later date or time;

(5) Options to acquire mortgages;

(6) Rights of first refusal to acquire
mortgages;

(7) Any interests in mortgages that
the Secretary determines, in writing,
shall not be treated as interests in
mortgages;

(8) Mortgage purchases to the extent
they finance any dwelling units that
are secondary residences; and

(©) Single family mortgage
refinancings that result from conver-
sion of balloon notes to fully amor-
tizing notes, if the GSE already owns
or has an interest in the balloon note
at the time conversion occurs.

(10) Any combination of factors in
paragraphs (b)(1) through (9) of this
section.

(c) Other special rules. Subject to
HUD’s primary determination of
whether a GSE shall receive full, par-
tial, or no credit for a transaction to-
ward achievement of any of the hous-
ing goals as provided in paragraph (a)
of this section, the following supple-
mental rules apply:

(1) Credit enhancements. (i) Dwelling
units financed under a credit enhance-
ment entered into by a GSE shall be
treated as mortgage purchases and
count toward achievement of the hous-
ing goals when:

(A) The GSE provides a specific con-
tractual obligation to ensure timely
payment of amounts due under a mort-
gage or mortgages financed by the
issuance of housing bonds (such bonds
may be issued by any entity, including
a State or local housing finance agen-
cy);

(B) The GSE assumes a credit risk in
the transaction substantially equiva-
lent to the risk that would have been
assumed by the GSE if it had
securitized the mortgages financed by
such bonds; and

(C) Such dwelling units otherwise
qualify under this part.
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(i) When a GSE provides a specific
contractual obligation to ensure time-
ly payment of amounts due under any
mortgage originally insured by a public
purpose mortgage insurance entity or
fund, the GSE may, on a case-by-case
basis, seek approval from the Secretary
for such activities to count toward
achievement of the housing goals.

(2) Real estate mortgage investment con-
duits (““‘REMICs”’). (i) A GSE’s purchase
or guarantee of all or a portion of a
REMIC shall be treated as a mortgage
purchase and receive credit toward the
achievement of the housing goals pro-
vided:

(A) The underlying mortgages or
mortgage-backed securities for the
REMIC were not:

(1) Guaranteed by the Government
National Mortgage Association; or

(2) Previously counted toward any
housing goal by the GSE; and

(B) The GSE has the information nec-
essary to support counting the dwell-
ing units financed by the REMIC, or
that part of the REMIC purchased or
guaranteed by the GSE, toward the
achievement of a particular housing
goal.

(ii) For REMICs that meet the re-
quirements in paragraph (c)(2)(i) of this
section and for which the GSE pur-
chased or guaranteed:

(A) The whole REMIC, all of the
units financed by the REMIC shall be
treated as a mortgage purchase and
count toward achievement of the hous-
ing goals; or

(B) A portion of the REMIC, the GSE
shall receive partial credit toward
achievement of the housing goals. This
credit shall be equal to the percentage
of the REMIC purchased or guaranteed
by the GSE (the dollar amount of the
purchase or guarantee divided by the
total dollar amount of the REMIC)
multiplied by the number of dwelling
units that would have counted toward
the goal(s) if the GSE had purchased or
guaranteed the whole REMIC. In calcu-
lating performance under the housing
goals, the denominator shall include
the number of dwelling units included
in the whole REMIC multiplied by the
percentage of the REMIC purchased or
guaranteed by the GSE.

(3) Risk-sharing. Mortgage purchases
under risk-sharing arrangements be-
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tween the GSEs and any Federal agen-
cy where the units would otherwise
count toward achievement of the hous-
ing goal under which the GSE is re-
sponsible for a substantial amount (50
percent or more) of the risk shall be
treated as mortgage purchases and
count toward achievement of the hous-
ing goal or goals.

(4) Participations. Participations pur-
chased by a GSE shall be treated as
mortgage purchases and count toward
the achievement of the housing goals,
if the GSE’s participation in the mort-
gage is 50 percent or more.

(5) Cooperative housing and condo-
minium projects. (i) The purchase of a
mortgage on a cooperative housing
unit (‘‘a share loan’”) or a condo-
minium unit is a mortgage purchase.
Such a purchase is counted toward
achievement of a housing goal in the
same manner as a mortgage purchase
of single-family owner-occupied units,
i.e., affordability is based on the in-
come of the owner(s).

(ii) The purchase of a mortgage on a
cooperative building (‘‘a blanket loan’’)
or a condominium project is a mort-
gage purchase and shall count toward
achievement of the housing goals.
Where a GSE purchases both ‘“‘a blan-
ket loan”” and mortgages for units in
the same building (‘‘share loans’’), both
the blanket loan and the share loan(s)
are mortgage purchases and shall
count toward achievement of the hous-
ing goals. Where a GSE purchases both
a condominium project mortgage and
mortgages on condominium dwelling
units in the same project, both the con-
dominium project mortgages and the
mortgages on condominium dwelling
units are mortgage purchases and shall
count toward achievement of the hous-
ing goals.

(6) Seasoned mortgages. A GSE’s pur-
chase of a seasoned mortgage shall be
treated as a mortgage purchase for pur-
poses of these goals and shall be in-
cluded in the numerator, as appro-
priate, and the denominator in calcu-
lating the GSE’s performance under
the housing goals, except where:

(i) The GSE has already counted the
mortgage under a housing goal applica-
ble to 1993 or any subsequent year; or
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(ii) HUD determines, based upon a
written request by a GSE, that a sea-
soned mortgage or class of such mort-
gages should be excluded from the nu-
merator and the denominator in order
to further the purposes of the Special
Affordable Housing Goal.

(7) Purchase of refinanced mortgages.
Except as otherwise provided in this
part, the purchase of a refinanced
mortgage by a GSE is a mortgage pur-
chase and shall count toward achieve-
ment of the housing goals to the extent
the mortgage qualifies.

(8) Mortgage revenue bonds. (i) The
purchase of a state or local mortgage
revenue bond shall be treated as a
mortgage purchase and units financed
under such MRB shall count toward
achievement of the goals where:

(A) The MRB is to be repaid only
from the principal and interest of the
underlying mortgages originated with
funds made available by the MRB; and

(B) The MRB is not a general obliga-
tion of a state or local government or
agency or is not credit enchanced by
any government or agency, third party
guarantor or surety.

(ii) Dwelling units financed by a
mortgage revenue bond meeting the re-
quirements of paragraph (c)(8)(i) of this
section shall count toward a housing
goal to the extent such dwelling units
otherwise qualify under this part.

(9) Expiring assistance contracts. In ac-
cordance with 12 U.S.C. 4565(a)(5), ac-
tions that assist in maintaining the af-
fordability of assisted units in eligible
multifamily housing projects with ex-
piring contracts shall receive credit
under the housing goals as provided in
paragraph (b)(3)(ii) and in accordance
with paragraphs (b) and (c)(1) through
(c)(9) of this section.

(i) For restructured (modified) multi-
family mortgage loans with an expiring
assistance contract where a GSE holds
the loan in portfolio and facilitates
modification of loan terms that results
in lower debt service to the project’s
owner, the GSE shall receive full credit
under any of the housing goals for
which the units covered by the mort-
gage otherwise qualify.

(i) Where a GSE undertakes more
than one action to assist a single
project or where a GSE engages in an
activity that it believes assists in
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maintaining the affordability of as-
sisted units in eligible multifamily
housing projects but which is not oth-
erwise covered in paragraph (c)(9)(i) of
this section, the GSE must submit the
transaction to HUD for a determina-
tion on appropriate goals counting
treatment.

(10)—(11) [Reserved]

(12) HOEPA mortgages and mortgages
with unacceptable terms and conditions.
HOEPA mortgages and mortgages with
unacceptable terms or conditions as de-
fined in §81.2 will not receive credit to-
ward any of the three housing goals.

(13) Mortgages contrary to good lending
practices. The Secretary will monitor
the practices and processes of the GSEs
to ensure that they are not purchasing
loans that are contrary to good lending
practices as defined in §81.2. Based on
the results of such monitoring, the
Secretary may determine in accord-
ance with paragraph (d) of this section
that mortgages or categories of mort-
gages where a lender has not engaged
in good lending practices will not re-
ceive credit toward the three housing
goals.

(14) Seller dissolution option. (i) Mort-
gages acquired through transactions
involving seller dissolution options
shall be treated as mortgage purchases,
and receive credit toward the achieve-
ment of the housing goals, only when:

(A) The terms of the transaction pro-
vide for a lockout period that prohibits
the exercise of the dissolution option
for at least one year from the date on
which the transaction was entered into
by the GSE and the seller of the mort-
gages; and

(B) The transaction is not dissolved
during the one-year minimum lockout
period.

(if) The Secretary may grant an ex-
ception to the one-year minimum lock-
out period described iIn paragraph
©)14HH)A) and (B) of this section, in
response to a written request from an
enterprise, if the Secretary determines
that the transaction furthers the pur-
poses of FHEFSSA and the GSE’s char-
ter act;

(iii) For purposes of this paragraph
(c)(14), ‘“‘seller dissolution option”

453



§81.17

means an option for a seller of mort-
gages to the GSEs to dissolve or other-
wise cancel a mortgage purchase agree-
ment or loan sale.

(d) HUD review of transactions. HUD
will determine whether a class of
transactions counts as a mortgage pur-
chase under the housing goals. If a GSE
seeks to have a class of transactions
counted under the housing goals that
does not otherwise count under the
rules in this part, the GSE may provide
HUD detailed information regarding
the transactions for evaluation and de-
termination by HUD in accordance
with this section. In making its deter-
mination, HUD may also request and
evaluate additional information from a
GSE with regard to how the GSE be-
lieves the transactions should be
counted. HUD will notify the GSE of
its determination regarding the extent
to which the class of transactions may
count under the goals.

[60 FR 61888, Dec. 1, 1995, as amended at 65
FR 65088, Oct. 31, 2000; 69 FR 63642, Nov. 2,
2004]

§81.17 Affordability—Income level
definitions—family size and income
known (owner-occupied units, ac-
tual tenants, and prospective ten-
ants).

In determining whether a dwelling
unit is affordable to very-low-, low-, or
moderate-income families, where the
unit is owner-occupied or, for rental
housing, family size and income infor-
mation for the dwelling unit is known
to the GSE, the affordability of the
unit shall be determined as follows:

(a) Moderate-income means:

(1) In the case of owner-occupied
units, income not in excess of 100 per-
cent of area median income; and

(2) In the case of rental units, where
the income of actual or prospective
tenants is available, income not in ex-
cess of the following percentages of
area median income corresponding to
the following family sizes:

Percentage
of area me-
dian income

Number of persons in family

70
80
920
100

B WN B
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Percentage
of area me-
dian income

Number of persons in family

5 0 MOTE . *

*100% plus (8% multiplied by the number of persons in ex-
cess of 4).

(b) Low-income means:

(1) In the case of owner-occupied
units, income not in excess of 80 per-
cent of area median income; and

(2) In the case of rental units, where
the income of actual or prospective
tenants is available, income not in ex-
cess of the following percentages of
area median income corresponding to
the following family sizes:

Percentage
of area me-
dian income

Number of persons in family

56

64

72

80

*)
*80% plus (6.4% multiplied by the number of persons in ex-

cess of 4).

(c) Very-low-income means:

(1) In the case of owner-occupied
units, income not in excess of 60 per-
cent of area median income; and

(2) In the case of rental units, where
the income of actual or prospective
tenants is available, income not in ex-
cess of the following percentages of
area median income corresponding to
the following family sizes:

Percentage

Number of persons in family of area me-

dian income
1 42
2 48
3 54
4 ... 60
5 or more ... *

*60% plus (4.8% multiplied by the number of persons in ex-
cess of 4).

(d) Especially-low-income means, in
the case of rental units, where the in-
come of actual or prospective tenants
is available, income not in excess of
the following percentages of area me-
dian income corresponding to the fol-
lowing family sizes:

Percentage
of area me-
dian income

Number of persons in family

35
40
45
50

BOWNPE
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Percentage Percentage
Number of persons in family of area me- Unit size of area me-
dian income dian income
5 0 MOTE .. * 3 bedrooms Or MOre .......ccccccvveiiiiiiiciecieee *)

*50% plus (4.0% multiplied by the number of persons in ex-
cess of 4).

[60 FR 61888, Dec. 1, 1995, as amended at 65
FR 65089, Oct. 31, 2000]

§81.18 Affordability—Income level
definitions—family size not known
(actual or prospective tenants).

In determining whether a rental unit
is affordable to very-low, low-, or mod-
erate-income families where family
size is not known to the GSE, income
will be adjusted using unit size, and af-
fordability determined as follows:

(a) For moderate-income, the income of
prospective tenants shall not exceed
the following percentages of area me-
dian income with adjustments, depend-
ing on unit size:

Percentage

Unit size of area me-

dian income
Efficiency 70
1 bedroom 75
2 bedrooms ... 90
3 bedrooms or more *)

*104% plus (12% multiplied by the number of bedrooms in
excess of 3).

(b) For low-income, income of prospec-
tive tenants shall not exceed the fol-
lowing percentages of area median in-
come with adjustments, depending on
unit size:

Percentage

Unit size of area me-

dian income
Efficiency 56
1 bedroom 60
2 bedrooms 72
3 bedrooms or more *)

*83.2% plus (9.6% multiplied by the number of bedrooms in
excess of 3).

(c) For very-low-income, income of
prospective tenants shall not exceed
the following percentages of area me-
dian income with adjustments, depend-
ing on unit size:

Percentage

Unit size of area me-

dian income
Efficiency 42
1 bedroom . 45
2 bedrooms ... 54

*62.4% plus (7.2% multiplied by the number of bedrooms in
excess of 3).

(d) For especially-low-income, income
of prospective tenants shall not exceed
the following percentages of area me-
dian income with adjustments, depend-
ing on unit size:

Percentage
Unit size of area me-
dian income
Efficiency 35
1 bedroom ... 375
2 bedrooms ... 45
3 bedrooms or more ... *)

*52% plus (6.0% multiplied by the number of bedrooms in
excess of 3).

[60 FR 61888, Dec. 1, 1995, as amended at 65
FR 65089, Oct. 31, 2000]

§81.19 Affordability—Rent level defini-
tions—tenant income is not known.

For purposes of determining whether
a rental unit is affordable to very-low-
, low-, or moderate-income families
where the income of the family in the
dwelling unit is not known to the GSE,
the affordability of the unit is deter-
mined based on unit size as follows:

(a) For moderate-income, maximum af-
fordable rents to count as housing for
moderate-income families shall not ex-
ceed the following percentages of area
median income with adjustments, de-
pending on unit size:

Percentage

Unit size of area me-

dian income
Efficiency ... 21
1 bedroom . 225
2 bedrooms ... 27
3 bedrooms or more ... *)

*31.2% plus (3.6% multiplied by the number of bedrooms in
excess of 3);

(b) For low-income, maximum afford-
able rents to count as housing for low-
income families shall not exceed the
following percentages of area median
income with adjustments, depending on
unit size:

Percentage

Unit size of area me-

dian income
Efficiency ... 16.8
1 bedroom . 18
2 bedrooms ... 21.6
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Percentage
Unit size of area me-
dian income
3 bedrooms Or MOre ........ccccceveiiiiviciecinee *)

*24.96% plus (2.88% multiplied by the number of bedrooms
in excess of 3); and

(c) For very-low-income, maximum af-
fordable rents to count as housing for
very-low-income families shall not ex-
ceed the following percentages of area
median income with adjustments, de-
pending on unit size:

Percentage
Unit size of area me-
dian income
EffiCIENCY oo 12.6
1 bedroom .. 135
2 bedrooms ......... 16.2
3 bedrooms OF MOME .......cccoeererieieieieeereens *)

*18.72% plus (2.16% multiplied by the number of bedrooms
in excess of 3).

(d) For especially-low-income, max-
imum affordable rents to count as
housing for especially-low-income fam-
ilies shall not exceed the following per-
centages of area median income with
adjustments, depending on unit size:

Percentage
Unit size of area me-
dian income
Efficiency 10.5
1 bedroom .. 11.25
2 bedrooms . 135
3 bedrooms ol *)

*15.6% plus (1.8% multiplied by the number of bedrooms in
excess of 3).

(e) Missing Information. Each GSE
shall make every effort to obtain the
information necessary to make the cal-
culations in this section. If a GSE
makes such efforts but cannot obtain
data on the number of bedrooms in par-
ticular units, in making the calcula-
tions on such units, the units shall be
assumed to be efficiencies except as
provided in §81.15(e)(6)(i).

[60 FR 61888, Dec. 1, 1995, as amended at 65
FR 65089, Oct. 31, 2000]

§81.20 Actions to be taken to meet the
goals.
To meet the goals under this rule,
each GSE shall operate in accordance
with 12 U.S.C. 4565.

§81.21 Notice and determination of
failure to meet goals.

If the Secretary determines that a
GSE has failed or there is a substantial
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probability that a GSE will fail to
meet any housing goal, the Secretary
shall follow the procedures at 12 U.S.C.
4566(b).

§81.22 Housing plans.

(@) If the Secretary determines,
under §81.21, that a GSE has failed or
there is a substantial probability that
a GSE will fail to meet any housing
goal and that the achievement of the
housing goal was or is feasible, the Sec-
retary shall require the GSE to submit
a housing plan for approval by the Sec-
retary.

(b) Nature of plan. Each housing plan
shall:

(1) Be feasible;

(2) Be sufficiently specific to enable
the Secretary to monitor compliance
periodically;

(3) Describe the specific actions that
the GSE will take:

(i) To achieve the goal for the next
calendar year; or

(ii) If the Secretary determines that
there is substantial probability that
the GSE will fail to meet a housing
goal in the current year, to make such
improvements as are reasonable in the
remainder of the year; and

(4) Address any additional matters
relevant to the plan as required, in
writing, by the Secretary.

(c) Deadline for submission. The GSE
shall submit a housing plan to the Sec-
retary within 30 days after issuance of
a notice under §81.21 requiring the GSE
to submit a housing plan. The Sec-
retary may extend the deadline for sub-
mission of a plan, in writing and for a
time certain, to the extent the Sec-
retary determines an extension is nec-
essary.

(d) Review of housing plans. The Sec-
retary shall review and approve or dis-
approve housing plans in accordance
with 12 U.S.C. 4566(c)(4) and (5).

(e) Resubmission. If the Secretary dis-
approves an initial housing plan sub-
mitted by a GSE, the GSE shall submit
an amended plan acceptable to the Sec-
retary within 30 days of the Secretary
disapproving the initial plan; the Sec-
retary may extend the deadline if the
Secretary determines an extension is
in the public interest. If the amended
plan is not acceptable to the Secretary,
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the Secretary may afford the GSE 15
days to submit a new plan.

Subpart C—Fair Housing

§81.41 General.

In this subpart, the Secretary: pro-
hibits discrimination by the GSEs in
their mortgage purchases because of
race, color, religion, sex, handicap, fa-
milial status, age, or national origin,
including any consideration of the age
or location of a dwelling or age of the
neighborhood or census tract where the
dwelling is located in a manner that
has a discriminatory effect; requires
that the GSEs submit information to
the Secretary to assist Fair Housing
Act and ECOA investigations; provides
for advising the GSEs of Fair Housing
Act and ECOA violations; provides for
reviewing the GSEs’ underwriting and
appraisal guidelines to ensure compli-
ance with the Fair Housing Act; and
requires that the GSEs take actions as
directed by the Secretary following
Fair Housing Act and ECOA adjudica-
tions. Because FHEFSSA provides,
generally, that the Director of OFHEO
shall enforce violations by the GSEs of
FHEFSSA and regulations in this sub-
part, this subpart also provides for re-
ferral of such cases to the Director.

§81.42 Prohibitions against discrimi-
nation.

Neither GSE shall discriminate in
any manner in making any mortgage
purchases because of race, color, reli-
gion, sex, handicap, familial status,
age, or national origin, including any
consideration of the age or location of
the dwelling or the age of the neighbor-
hood or census tract where the dwell-
ing is located in a manner that has a
discriminatory effect.

§81.43 Reports; underwriting and ap-
praisal guideline review.

(a) Reports. Each GSE, in the AHAR
required under §81.63, shall assess un-
derwriting standards, business prac-
tices, repurchase requirements, pric-
ing, fees, and procedures that affect the
purchase of mortgages for low- and
moderate-income families, or that may
yield disparate results based on the
race, color, religion, sex, handicap, fa-
milial status, age, or national origin of

§81.44

the borrower, including revisions
thereto to promote affordable housing
or fair lending.

(b) Review of Underwriting and Ap-
praisal Guidelines. The Secretary shall
periodically review and comment on
the underwriting and appraisal guide-
lines of each enterprise to ensure that
such guidelines are consistent with the
Fair Housing Act and 12 U.S.C. 4545.

§81.44 Submission of information to
the Secretary.

(a) General. Upon request from the
Secretary, the GSEs shall submit infor-
mation and data to the Secretary to
assist in investigating whether any
mortgage lender with which the GSE
does business has failed to comply with
the Fair Housing Act or ECOA.

(b) Information requests and submis-
sions—(1) Information requests by the
Secretary. The Secretary may require
the GSEs to submit information to as-
sist in Fair Housing Act or ECOA in-
vestigations of lenders. Under
FHEFSSA, other Federal agencies re-
sponsible for the enforcement of ECOA
must submit requests for information
from the GSEs through the Secretary.
For matters involving only ECOA, the
Secretary will only issue requests for
information upon request from the ap-
propriate Federal agency responsible
for ECOA.

(2) Information from established data
systems. The Secretary may request
that a GSE generate information or re-
ports from its data system(s) to assist
a Fair Housing Act or ECOA investiga-
tion.

(3) GSE replies. A GSE receiving any
request(s) for information under this
section shall reply in a complete and
timely manner with any and all infor-
mation that it is privy to and collects
that is responsive to the request.

(c) Submission to ECOA enforcers. The
Secretary shall submit any informa-
tion received under paragraph (b) of
this section concerning compliance
with ECOA to appropriate Federal
agencies responsible for ECOA enforce-
ment, as provided in section 704 of
ECOA.
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§81.45 Obtaining and disseminating
information.

(a) The Secretary shall obtain infor-
mation from other regulatory and en-
forcement agencies of the Federal Gov-
ernment and State and local govern-
ments regarding violations by lenders
of the Fair Housing Act, ECOA, and/or
State or local fair housing/lending
laws, and shall make such information
available to the GSEs as the Secretary
deems appropriate in accordance with
applicable law regarding the confiden-
tiality of supervisory information and
the right to financial privacy, and sub-
ject to the terms of memoranda of un-
derstanding and other arrangements
between the Secretary and Federal fi-
nancial regulators and other agencies.
In addition, the Secretary shall make
information that the Secretary pos-
sesses regarding violations of the Fair
Housing Act available to the GSEs.

(b) As contemplated in paragraph (a)
of this section, the Secretary shall ob-
tain information regarding violations
by lenders of the Fair Housing Act or
ECOA involving discrimination with
respect to the availability of credit in
a residential real-estate-related trans-
action from other Federal regulatory
or enforcement agencies. The Sec-
retary will obtain information from
regulators regarding violations of
ECOA by lenders only in circumstances
in which there is either more than a
single ECOA violation, or the ECOA
violation could also be a violation of
the Fair Housing Act.

§81.46 Remedial actions.

(a) General. The Secretary shall di-
rect the GSEs to take one or more re-
medial actions, including suspension,
probation, reprimand or settlement,
against lenders found to have engaged
in discriminatory lending practices in
violation of the Fair Housing Act or
ECOA, pursuant to a final adjudication
on the record and an opportunity for a
hearing under subchapter Il of chapter
5 of title 5, United States Code.

(b) Definitions. For purposes of this

subpart, the following definitions
apply:
Indefinite suspension means that,

until directed to do otherwise by the
Secretary, the GSEs will refrain from
purchasing mortgages from a lender.
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Probation means that, for a fixed pe-
riod of time specified by the Secretary,
a lender that has been found to have
violated the Fair Housing Act or ECOA
will be subject automatically to more
severe sanctions than probation, e.g.,
suspension, if further violations are
found.

Remedial action includes a reprimand,
probation, temporary suspension, in-
definite suspension, or settlement.

Reprimand means a written letter to
a lender from a GSE, which has been
directed to be sent by the Secretary,
stating that the lender has violated the
Fair Housing Act or ECOA and warning
of the possibility that the Secretary
may impose more severe remedial ac-
tions than reprimand if any further
violation occurs.

Temporary Suspension means that, for
a fixed period of time specified by the
Secretary, the GSEs will not purchase
mortgages from a lender.

(c) Institution of remedial actions. (1)
The Secretary shall direct the GSE to
take remedial action(s) against a lend-
er charged with violating ECOA only
after a final determination on the
charge has been made by an appro-
priate United States District Court or
any other court of competent jurisdic-
tion. The Secretary shall direct the
GSE to take remedial action(s) against
a lender charged with violating the
Fair Housing Act only after a final de-
termination on the matter has been
made by a United States Court, a HUD
Administrative Law Judge, or the Sec-
retary.

(2) Following a final determination
sustaining a charge against a lender for
violating the Fair Housing Act or
ECOA, in accordance with paragraph
(c)(1) of this section, the Secretary
shall determine the remedial action(s)
that the GSE is to be directed to take
for such violation.

(3) In determining the appropriate re-
medial action(s), the Secretary shall
solicit and fully consider the views of
the Federal financial regulator respon-
sible for the subject lender concerning
the action(s) that are contemplated to
be directed against such lender, prior
to directing any such action(s). If such
responsible Federal financial regulator
makes a written determination that a
particular remedial action would

458



Office of the Secretary, HUD

threaten the financial safety and
soundness of a Federally-insured lend-
er, the Secretary shall consider other
remedial actions. Where warranted, the
Secretary also shall solicit and fully
consider the views of the Director re-
garding the effect of the action(s) that
are contemplated on the safety and
soundness of the GSE. In determining
what action(s) to direct, the Secretary
will also, without limitation, consider
the following:

(i) The gravity of the violation;

(if) The extent to which other action
has been taken against the lender for
discriminatory activities;

(iii) Whether the lender’s actions
demonstrate a discriminatory pattern
or practice or an individual instance of
discrimination;

(iv) The impact or seriousness of the
harm;

(v) The number of people affected by
the discriminatory act(s);

(vi) Whether the lender operates an
effective program of self assessment
and correction;

(vii) The extent of any actions or pro-
grams by the lender designed to com-
pensate victims and prevent future fair
lending violations;

(viii) The extent that a finding of li-
ability against a lender is based on a
lender’s use of a facially-neutral under-
writing guideline of a secondary mort-
gage market entity applied appro-
priately by the lender in order to sell
loans to that secondary mortgage mar-
ket entity; and

(ixX) Any other information deemed
relevant by the Secretary.

(d) Notice of remedial action(s). (1) Fol-
lowing the Secretary’s decision con-
cerning the appropriate remedial ac-
tion(s) that the GSE is to be directed
to take, the Secretary shall prepare
and issue to the GSE and the lender a
written notice setting forth the reme-
dial action(s) to be taken and the date
such remedial action(s) are to com-
mence. The Notice shall inform the
lender of its right to request a hearing
on the appropriateness of the proposed
remedial action(s), within 20 days of
service of the Notice, by filing a re-
quest with the Docket Clerk, HUD Of-
fice of Administrative Law Judges.

(2) Where a lender does not timely re-
quest a hearing on a remedial action,

§81.47

the GSE shall take the action in ac-
cordance with the Notice.

(e) Review and decision on remedial ac-
tion(s). (1) Where a lender timely re-
quests a hearing on a remedial action,
a hearing shall be conducted before a
HUD administrative law judge (ALJ)
and a final decision rendered in accord-
ance with the procedures set forth in 24
CFR part 26, subpart B, to the extent
such provisions are not inconsistent
with subpart C of this part or
FHEFSSA. The lender and the Sec-
retary, but not the GSE, shall be par-
ties to the action. At such hearing, the
appropriateness of the remedial action
for the violation(s) will be the sole
matter for review. The validity or ap-
propriateness of the underlying deter-
mination on the violation(s) shall not
be subject to review at such hearing.

(2) The Secretary shall transmit to
the GSEs each final decision by HUD
on a remedial action and any disposi-
tive settlement of a proceeding on such
action.

(3) The GSE shall take the action(s)
set forth in a final decision by HUD on
remedial action(s) or any dispositive
settlement of such a proceeding setting
forth remedial action(s) in accordance
with such decision or settlement.

[60 FR 61888, Dec. 1, 1995, as amended by 61
FR 50218, Sept. 24, 1996]

§81.47 Violations of provisions by the
GSEs.

(a) FHEFSSA empowers the Director
of OFHEO to initiate enforcement ac-
tions for GSE violations of the provi-
sions of section 1325 of FHEFSSA and
these regulations. The Secretary shall
refer violations and potential viola-
tions of 12 U.S.C. 4545 and this subpart
C to the Director.

(b) Where a private complainant or
the Secretary is also proceeding
against a GSE under the Fair Housing
Act, the Assistant Secretary for Fair
Housing and Equal Opportunity shall
conduct the investigation of the com-
plaint and make the reasonable cause/
no reasonable cause determination re-
quired by section 810(g) of the Fair
Housing Act. Where reasonable cause is
found, a charge shall be issued and the
matter will proceed to enforcement
pursuant to sections 812(b) and (o) of
the Fair Housing Act.
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Subpart D—New Program
Approval

§81.51 General.

This subpart details the require-
ments and procedures for review of re-
quests for new program approval by the
Secretary.

§81.52 Requirement for program re-
quests.

(a) Before implementing a new pro-
gram, a GSE shall submit a request for
new program approval (‘“‘program re-
quest’) to the Secretary for the Sec-
retary’s review. Submission of a pro-
gram request is not required where the
program that the GSE proposes to im-
plement is not significantly different
from:

(1) A program that has already been
approved in writing by the Secretary;
or

(2) A program that was engaged in by
the GSE prior to October 28, 1992.

(b) If a GSE does not submit a pro-
gram request for a program, the Sec-
retary may request information about
the program and require that the GSE
submit a program request. The GSE
shall comply with the request and may
indicate in such response its views re-
specting whether the program is sub-
ject to the Secretary’s review.

§81.53 Processing
quests.

(a) Each program request submitted
to the Secretary by a GSE shall be in
writing and shall be submitted to the
Secretary and the Director, Office of
Government-Sponsored Enterprises,
Department of Housing and Urban De-
velopment, Washington, DC. For those
requests submitted before 1 year after
the effective date of the regulations
issued by the Director of OFHEO under
12 U.S.C. 4611(e), the GSE shall simul-
taneously submit the program request
to the Director.

(b) Each program request shall in-
clude:

(1) An opinion from counsel stating
the statutory authority for the new
program (Freddie Mac Act section
305(a) (1), (4), or (5), or Fannie Mae
Charter Act section 302(b)(2)-(5) or 304);

of program re-
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(2) A good-faith estimate of the an-
ticipated dollar volume of the program
over the short- and long-term;

(3) A full description of: (i) The pur-
pose and operation of the proposed pro-
gram,;

(if) The market targeted by the pro-
gram;

(iii) The delivery system for the pro-
gram,;

(iv) The effect of the program on the
mortgage market; and

(v) Material relevant to the public in-
terest.

(c) Following receipt of a program re-
quest, the Secretary and, where a pro-
gram request is submitted to the Direc-
tor pursuant to paragraph (a) of this
section, the Director shall review the
program request.

(d) Transition standard for approval.
Program requests submitted by the
GSEs before the date occurring 1 year
after the effective date of the regula-
tions issued by the Director under 12
U.S.C. 4611(e) shall be approved or dis-
approved by the Secretary as provided
in 12 U.S.C. 4542(b)(2).

(e) Permanent standard for approval by
the Secretary. Program requests sub-
mitted after the date occurring one
year after the effective date of the reg-
ulations issued by the Director under
12 U.S.C. 4611(e) establishing the risk-
based capital test shall be approved by
the Secretary in accordance with 12
U.S.C. 4542(b)(1).

(f) Time for review. Unless the Sec-
retary and, where appropriate, the Di-
rector of OFHEO, need additional infor-
mation, a program request shall be ap-
proved or disapproved within 45 days
from the date it is received by the Di-
rector, Office of Government-Spon-
sored Enterprises, and, where applica-
ble, the Director of OFHEO. If within
45 days after receiving a request, the
Secretary or the Director of OFHEO
determine that additional information
is necessary to review the matter and
request such information from the
GSE, the Secretary may extend the
time period for consideration for an ad-
ditional 15 days.

(1) Where additional information is
requested, the GSE must provide the
requested information to the Secretary
and, where appropriate, the Director,
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within 10 days after the request for ad-
ditional information.

(2) If the GSE fails to furnish re-
quested information within 10 days
after the request for information, the
Secretary may deny the GSE’s request
for approval based on such failure and
so report to the Committees of Con-
gress in accordance with paragraph (g)
of this section.

(g) Approval or report. Within 45 days
or, if the period is extended, 60 days
following receipt of a program request,
the Secretary shall approve the re-
quest, in writing, or submit a report to
the Committee on Banking and Finan-
cial Services of the House of Rep-
resentatives and the Committee on
Banking, Housing, and Urban Affairs of
the Senate, explaining the reasons for
not approving the request. If the Sec-
retary does not act within this time pe-
riod, the GSE’s program request will be
deemed approved.

§81.54 Review of disapproval.

(a) Programs disapproved as unauthor-
ized. (1) Where the Secretary dis-
approves a program request on the
grounds that the new program is not
authorized, as defined in §81.53(d) or
(e), the GSE may, within 30 days of the
date of receipt of the decision on dis-
approval, request an opportunity to re-
view and supplement the administra-
tive record for the decision, in accord-
ance with paragraphs (a) (2) and (3) of
this section.

(2) Supplementing in writing. A GSE
supplementing the record in writing
must submit written materials within
30 days after the date of receipt of the
decision on disapproval, but no later
than the date of a meeting, if re-
quested, under paragraph (a)(3) of this
section.

(3) Meeting. Within 10 days of the date
of receipt of the decision of dis-
approval, the GSE may request a meet-
ing. If the request for the meeting is
timely, the Secretary shall arrange
such a meeting, which shall be con-
ducted by the Secretary or the Sec-
retary’s designee within 10 working
days after receipt of the request. The
GSE may be represented by counsel
and may submit relevant written mate-
rials to supplement the record.

§81.62
(4) Determination. The
shall:

(1) In writing and within 10 days after
submission of any materials under
paragraph (a)(2) of this section or the
conclusion of any meeting under para-
graph (a)(3) of this section, whichever
is later, withdraw, modify, or affirm
the program disapproval; and

(ii) Provide the GSE with that deci-
sion.

(b) Programs disapproved under public
interest determination. When a program
request is disapproved because the Sec-
retary determines that the program is
not in the public interest or the Direc-
tor makes the determination in 12
U.S.C. 4542(b)(2)(B), the Secretary shall
provide the GSE with notice of, and op-
portunity for, a hearing on the record
regarding such disapproval. A request
for a hearing must be submitted by a
GSE within 30 days of the Secretary’s
submission of a report under §81.53(Q)
disapproving a program request or the
provision of the notice under this para-
graph (b), whichever is later. The pro-
cedures for such hearings are provided
in subpart G of this part.

Secretary

Subpart E—Reporting
Requirements

§81.61 General.

This subpart establishes data submis-
sion and reporting requirements to
carry out the requirements of the
GSEs’ Charter Acts and FHEFSSA.

§81.62 Mortgage reports.

(a) Loan-level data elements. To imple-
ment the data collection and submis-
sion requirements for mortgage data
and to assist the Secretary in moni-
toring the GSEs’ housing goal activi-
ties, each GSE shall collect and com-
pile computerized loan-level data on
each mortgage purchased in accord-
ance with 12 U.S.C. 1456(e) and
1723a(m). The Secretary may, from
time-to-time, issue a list entitled ‘“‘Re-
quired Loan-level Data Elements”
specifying the loan-level data elements
to be collected and maintained by the
GSEs and provided to the Secretary.
The Secretary may revise the list by
written notice to the GSEs.

(b) Quarterly Mortgage reports. Each
GSE shall submit to the Secretary
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quarterly a Mortgage Report. The
fourth quarter report shall serve as the
Annual Mortgage Report and shall be
designated as such.

(1) Each Mortgage Report shall in-
clude:

(i) Aggregations of the loan-level
mortgage data compiled by the GSE
under paragraph (a) of this section for
year-to-date mortgage purchases, in
the format specified in writing by the
Secretary; and

(ii) Year-to-date dollar volume, num-
ber of units, and number of mortgages
on owner-occupied and rental prop-
erties purchased by the GSE that do
and do not qualify under each housing
goal as set forth in this part.

(2) To facilitate the Secretary’s mon-
itoring of the GSE’s housing goal ac-
tivities, the Mortgage Report for the
second quarter shall include year-to-
date computerized loan-level data con-
sisting of the data elements required
under paragraph (a) of this section.

(3) To implement the data collection
and submission requirements for mort-
gage data and to assist the Secretary
in monitoring the GSE’s housing goal
activities, each Annual Mortgage Re-
port shall include year-to-date comput-
erized loan-level data consisting of the
data elements required by under para-
graph (a) of this section.

(c) Timing of Reports. The GSEs shall
submit the Mortgage Report for each of
the first 3 quarters of each year within
60 days of the end of the quarter. Each
GSE shall submit its Annual Mortgage
Report within 75 days after the end of
the calendar year.

(d) Revisions to Reports. At any time
before submission of its Annual Mort-
gage Report, a GSE may revise any of
its quarterly reports for that year.

(e) Format. The GSEs shall submit to
the Secretary computerized loan-level
data with the Mortgage Report, in the
format specified in writing by the Sec-
retary.

§81.63 Annual Housing Activities Re-
port.

To comply with the requirements in
sections 309(n) of the Fannie Mae Char-
ter Act and 307(f) of the Freddie Mac
Act and assist the Secretary in pre-
paring the Secretary’s Annual Report
to Congress, each GSE shall submit to
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the Secretary an AHAR including the
information listed in those sections of
the Charter Acts and as provided in
§81.43(a) of this part. Each GSE shall
submit such report within 75 days after
the end of each calendar year, to the
Secretary the Committee on Banking
and Financial Services of the House of
Representatives, and the Committee on
Banking, Housing, and Urban Affairs of
the Senate. Each GSE shall make its
AHAR available to the public at its
principal and regional offices. Before
making any such report available to
the public, the GSE may exclude from
the report any information that the
Secretary has deemed proprietary
under subpart F of this part.

§81.64 Periodic reports.

Each GSE shall provide to the Sec-
retary all:

(a) Material distributed to the GSE’s
Housing Advisory Council;

(b) Press releases;

(c) Investor reports;

(d) Proxy statements;

(e) Seller-servicer guides; and

(f) Other information disclosed by the
GSE to entities outside of the GSE, but
only where the GSE determines that
such information is relevant to the
Secretary’s regulatory responsibilities.

§81.65 Other
yses.

information and anal-

When deemed appropriate and re-
quested in writing, on a case by-case
basis, by the Secretary, a GSE shall
furnish the data underlying any of the
reports required under this part and
shall conduct additional analyses con-
cerning any such report. A GSE shall
submit additional reports or other in-
formation concerning its activities
when deemed appropriate to carry out
the Secretary’s responsibilities under
FHEFSSA or the Charter Acts and re-
quested in writing by the Secretary.

§81.66 Submission of reports.

Each GSE shall submit all hard copy
reports or other written information
required under this subpart to the Sec-
retary and the Director, Office of Gov-
ernment-Sponsored Enterprises. Each
GSE shall submit computerized data
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required under this subpart to the Di-
rector, Financial Institutions Regula-
tions, Office of Policy Development
and Research. The address for both of
these offices is Department of Housing
and Urban Development, 451 7th Street,
SW. Washington, DC 20410.

Subpart F—Access to Information

§81.71 General.

This subpart:

(a) Provides for the establishment of
a public-use database to make avail-
able to the public mortgage data that
the GSEs submit to the Secretary
under subsection 309(m) of the Fannie
Mae Charter Act and subsection 307(e)
of the Freddie Mac Act, and AHAR in-
formation that the GSEs submit to the
Secretary in the AHAR under sub-
section 309(n) of the Fannie Mae Char-
ter Act and subsection 307(f) of the
Freddie Mac Act;

(b) Establishes mechanisms for the
GSEs to designate mortgage data or
AHAR information as proprietary in-
formation and for the Secretary to de-
termine whether such mortgage data
or AHAR information is proprietary in-
formation which should be withheld
from disclosure;

(c) Addresses the availability of HUD
procedures to protect from public dis-
closure proprietary information and
other types of confidential business in-
formation submitted by or relating to
the GSEs;

(d) Addresses protections from disclo-
sure when there is a request from Con-
gress for information and sets forth
protections for treatment of data or in-
formation submitted by or relating to
the GSEs by HUD officers, employees,
and contractors; and

(e) Provides that data or information
submitted by or relating to the GSEs
that would constitute a clearly unwar-
ranted invasion of personal privacy
shall not be disclosed to the public.

§81.72 Public-use database and public
information.

(a) General. Except as provided in
paragraph (c) of this section, the Sec-
retary shall establish and make avail-
able for public use, a public-use data-
base containing public data as defined
in §81.2.
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(b) Examination of submissions. Fol-
lowing receipt of mortgage data and
AHAR information from the GSEs, the
Secretary shall, as expeditiously as
possible, examine the submissions for
mortgage data and AHAR information
that:

(1) Has been deemed to be proprietary
information under this part by a tem-
porary order, final order, or regulation
in effect at the time of submission;

(2) Has been designated as propri-
etary information by the GSE in ac-
cordance with §81.73;

(3) Would constitute a clearly unwar-
ranted invasion of personal privacy if
such data or information were released
to the public; or

(4) Is required to be withheld or, in
the determination of the Secretary, is
not appropriate for public disclosure
under other applicable laws and regula-
tions, including the Trade Secrets Act
(18 U.S.C. 1905) and Executive Order
12600.

(c) Public data and proprietary data.
The Secretary shall place public data
in the public-use database. The Sec-
retary shall exclude from the public-
use database and from public disclo-
sure:

(1) All mortgage data and AHAR in-
formation within the scope of para-
graphs (b)(1), (b)(3), and (b)(4) of this
section;

(2) Any other mortgage data and
AHAR information under (b)(2) when
determined by the Secretary under
§81.74 to be proprietary information;
and

(3) Mortgage data that is not year-
end data.

(d) Access. The Secretary shall pro-
vide such means as the Secretary de-
termines are reasonable for the public
to gain access to the public-use data-
base. To obtain access to the public-use
database, the public should contact the
Director, Office of Government-Spon-
sored Enterprises, Department of Hous-
ing and Urban Development, 451 Sev-
enth Street, S.W., Washington, DC
20410, telephone (202) 708-2224 (this is
not a toll-free number).

(e) Fees. The Secretary may charge
reasonable fees to cover the cost of pro-
viding access to the public-use data-
base. These fees will include the costs
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of system access, computer use, copy-
ing fees, and other costs.

§81.73 GSE request for proprietary
treatment.

(a) General. A GSE may request pro-
prietary treatment of any mortgage
data or AHAR information that the
GSE submits to the Secretary. Such a
request does not affect the GSE’s re-
sponsibility to provide data or informa-
tion required by the Secretary. Where
the Secretary grants a request for pro-
prietary treatment, HUD will not in-
clude the data or information in the
public-use database or publicly disclose
the data or information, except as oth-
erwise provided in accordance with this
subpart.

(b) Request for proprietary treatment of
mortgage data and AHAR information.
Except as provided in paragraph (c) of
this section, a GSE requesting propri-
etary treatment of mortgage data or
AHAR information shall:

(1) Clearly designate those portions
of the mortgage data or AHAR infor-
mation to be treated as proprietary,
with a prominent stamp, typed legend,
or other suitable form of notice, stat-
ing “‘Proprietary Information—Con-
fidential Treatment Requested by
[name of GSE]” on each page or por-
tion of page to which the request ap-
plies. If such marking is impractical,
the GSE shall attach to the mortgage
data or information for which confiden-
tial treatment is requested a cover
sheet prominently marked ‘‘Propri-
etary Information—Confidential Treat-
ment Requested by [name of GSE];”’

(2) Accompany its request with a cer-
tification by an officer or authorized
representative of the GSE that the
mortgage data or information is pro-
prietary; and

(3) Submit any additional statements
in support of proprietary designation
that the GSE chooses to provide.

(c) Alternative procedure available for
mortgage data or AHAR information sub-
ject to a temporary order, final order, or
regulation in effect. When the request
for proprietary treatment pertains to
mortgage data or AHAR information
that has been deemed proprietary by
the Secretary under a temporary order,
final order, or regulation in effect, the
GSE may reference such temporary
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order, final order, or regulation in lieu
of complying with paragraphs (b)(2)
and (3) of this section.

(d) Nondisclosure during pendency. Ex-
cept as may otherwise be required by
law, during the time any Request for
Proprietary Treatment under §81.73 is
pending determination by the Sec-
retary, the data or information sub-
mitted by the GSE that is the subject
of the request shall not be disclosed to,
or be subject to examination by, the
public or any person or representative
of any person or agency outside of
HUD.

§81.74 Secretarial
GSE request.

(a) General. The Secretary shall re-
view all Requests for Proprietary
Treatment from the GSEs, along with
any other information that the Sec-
retary may elicit from other sources
regarding the Request.

(b) Factors for proprietary treatment.
Except as provided in paragraph (c) of
this section, in making the determina-
tion of whether to accord proprietary
treatment to mortgage data or AHAR
information, the Secretary’s consider-
ations shall include, but are not lim-
ited to:

(1) The type of data or information
involved and the nature of the adverse
consequences to the GSE, financial or
otherwise, that would result from dis-
closure, including any adverse effect on
the GSE’s competitive position;

(2) The existence and applicability of
any prior determinations by HUD, any
other Federal agency, or a court, con-
cerning similar data or information;

(3) The measures taken by the GSE
to protect the confidentiality of the
mortgage data or AHAR information in
question, and similar data or informa-
tion, before and after its submission to
the Secretary;

(4) The extent to which the mortgage
data or AHAR information is publicly
available including whether the data or
information is available from other en-
tities, from local government offices or
records, including deeds, recorded
mortgages, and similar documents, or
from publicly available data bases;

(5) The difficulty that a competitor,
including a seller/servicer, would face

determination on
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in obtaining or compiling the mortgage
data or AHAR information; and

(6) Such additional facts and legal
and other authorities as the Secretary
may consider appropriate, including
the age of the mortgage data (see 24
CFR 81.75(b)(3)), or the extent to which
particular mortgage data or AHAR in-
formation, when considered together
with other information, could reveal
proprietary information.

(c) Alternative criterion for mortgage
data or AHAR information subject to a
temporary order, final order, or regulation
in effect. Where the request for propri-
etary treatment pertains to mortgage
data or AHAR information that has
been deemed proprietary by the Sec-
retary under a temporary order, final
order, or regulation in effect, the Sec-
retary shall grant the request with re-
spect to any mortgage data or AHAR
information which comes within the
order or regulation.

(d) Determination of proprietary treat-
ment. The Secretary shall determine, as
expeditiously as possible, whether
mortgage data or AHAR information
designated as proprietary by a GSE is
proprietary information, or whether it
is not proprietary and subject to inclu-
sion in the public-use database and
public release notwithstanding the
GSE'’s request.

(e) Action when according proprietary
treatment to mortgage data and AHAR in-
formation. (1) When the Secretary de-
termines that mortgage data or AHAR
information designated as proprietary
by a GSE is proprietary, and the mort-
gage data or AHAR information is not
subject to a temporary order, a final
order, or a regulation in effect pro-
viding that the mortgage data or
AHAR information is not subject to
public disclosure, the Secretary shall
notify the GSE that the request has
been granted. In such cases, the Sec-
retary shall issue either a temporary
order, a final order, or a regulation
providing that the mortgage data or in-
formation is not subject to public dis-
closure. Such a temporary order, final
order, or regulation shall:

(i) Document the reasons for the de-
termination; and

(ii) Be provided to the GSE, made
available to members of the public, and
published in the FEDERAL REGISTER,
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except that any portions of such order
or regulation that would reveal the
proprietary information shall be with-
held from public disclosure. Publica-
tions of temporary orders shall invite
public comments when feasible.

(2) Where the Secretary determines
that such mortgage data or informa-
tion is proprietary, the Secretary shall
not make it publicly available, except
as otherwise provided in accordance
with this subpart.

(f) Determination not to accord propri-
etary treatment to mortgage data and
AHAR information or to seek further in-
formation. When the Secretary deter-
mines that such mortgage data or
AHAR information designated as pro-
prietary by a GSE may not be propri-
etary, that the request may be granted
only in part, or that questions exist
concerning the request, the following
procedure shall apply:

(1) The Secretary shall provide the
GSE with an opportunity for a meeting
with HUD to discuss the matter, for
the purpose of gaining additional infor-
mation concerning the request.

(2) Following the meeting, based on
the Secretary’s review of the mortgage
data or AHAR information that is the
subject of a request and the GSE’s ob-
jections, if any, to disclosure of such
mortgage data or AHAR information,
the Secretary shall make a determina-
tion:

(i) If the Secretary determines to
withhold from the public-use database
as proprietary the mortgage data or
AHAR information that is the subject
of a request, the procedures in para-
graph (e) of this section shall apply; or

(ii) If the Secretary determines that
any mortgage data or AHAR informa-
tion that is the subject of a request is
not proprietary, the Secretary shall
provide notice in writing to the GSE of
the reasons for this determination, and
such notice shall provide that the Sec-
retary shall not release the mortgage
data or AHAR information to the pub-
lic for 10 working days.

[60 FR 61888, Dec. 1, 1995, as amended at 70
FR 69031, Nov. 10, 2005]
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§81.75 Proprietary information with-
held by order or regulation.

(a) Secretarial determination of propri-
etary classification. Following a deter-
mination by the Secretary that mort-
gage data or AHAR information are
proprietary information under
FHEFSSA, the Secretary shall expedi-
tiously issue a temporary order, final
order, or regulation withholding the
mortgage data or AHAR information
from the public-use database and from
public disclosure by HUD in accordance
with 12 U.S.C. 4546. The Secretary may,
from time to time, by regulation or
order, issue a list providing that cer-
tain mortgage data or AHAR informa-
tion shall be treated as proprietary in-
formation.

(b) Modification of proprietary classi-
fication—(1) General. The Secretary
may, based upon a consideration of the
factors in §81.74(b), modify a previous
determination that mortgage data or
AHAR information are proprietary in-
formation (and may also make con-
forming changes to the list designating
certain mortgage data or AHAR infor-
mation as proprietary information) by
regulation, or by order using the proce-
dures described in paragraph (d) of this
section, as applicable.

(2) Release of data following a modifica-
tion of proprietary classification. Fol-
lowing the Secretary’s determination
under paragraph (b)(1) of this section
to modify a previous proprietary deter-
mination by reclassifying certain
mortgage data as non-proprietary, the
Secretary shall release the reclassified,
non-proprietary mortgage data to the
public both prospectively and for all
prior years’ public use databases, un-
less otherwise provided by the Sec-
retary.

(3) Release of aged data. The Secretary
may determine, through case-by-case
consideration of individual data ele-
ments under paragraph (b)(1) of this
section, that certain mortgage data
previously determined to be propri-
etary may lose their proprietary status
if they are at least five years old (as
measured from the end of the calendar
year to which the mortgage data per-
tain). The Secretary will evaluate the
age of the data as one of the relevant
factors that may be considered under
24 CFR 81.74(b)(6). If the Secretary de-
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termines that such aged mortgage data
have lost their proprietary status,
these data shall be released publicly.

(c) Release of aggregated data derived
from proprietary loan-level data. The
Secretary may, based upon a consider-
ation of the factors in §81.74(b) and
using the procedures in paragraph (d)
of this section, determine that certain
aggregated data derived from propri-
etary loan-level mortgage data are not
proprietary. If the Secretary makes
such a determination, then the aggre-
gated data shall be released to the pub-
lic both prospectively and for all prior
years, unless otherwise provided by the
Secretary.

(d) Procedures. The following proce-
dures apply to the Secretary’s issuance
of an order in connection with a deter-
mination under paragraph (b)(1) or (c)
of this section:

(1) The Secretary shall provide each
GSE with written notice of the mort-
gage data, AHAR information or aggre-
gated data proposed to be released, and
an opportunity to submit written com-
ments. The Secretary may also provide
each GSE with an opportunity for a
meeting with HUD to discuss the pro-
posed release of mortgage data, AHAR
information, or aggregated data;

(2) The Secretary shall make a deter-
mination regarding the proposed re-
lease of the GSE mortgage data, AHAR
information, or aggregated data based
upon a consideration of the data or in-
formation under the standards set
forth in 24 CFR 81.74(b) and the GSEs’
written and oral objections, if any, to
the proposed release of such mortgage
data, AHAR information, or aggregated
data;

(3) The Secretary shall provide notice
in writing to each GSE of the Sec-
retary’s determination and the reasons
under §81.74(b) for his or her deter-
mination. If the Secretary determines
that the mortgage data, AHAR infor-
mation, or aggregated data may be re-
leased, the notice will also provide that
the Secretary shall not release the
mortgage data, AHAR information, or
aggregated data to the public for 10
working days;

(4) The Secretary shall, no earlier
than the end of the ten-working-day
period referred to in paragraph (d)(3) of
this section, publish an order in the
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FEDERAL REGISTER notifying the public
of the Secretary’s determination to re-
lease the mortgage data or AHAR in-
formation that has been reclassified as
non-proprietary and/or to release cer-
tain non-proprietary aggregations of
data derived from proprietary loan-
level mortgage data. The order will
also modify the list described in para-
graph (a) of this section to reflect the
Secretary’s reclassification of the
mortgage data or AHAR information.
The Secretary shall omit from the pub-
lished order any information that
would reveal proprietary information.

[70 FR 69031, Nov. 10, 2005]

§81.76 FOIA requests and protection
of GSE information.

(a) General. HUD shall process FOIA
requests for information submitted to
the Secretary by the GSEs in accord-
ance with:

(1) HUD’s FOIA and Privacy Act reg-
ulations, 24 CFR parts 15 and 16;

(2) 12 U.S.C. 4525, 4543, and 4546 and
this subpart; and

(3) Other applicable statutes, regula-
tions, and guidelines, including the
Trade Secrets Act, 18 U.S.C. 1905, and
Executive Order 12600. In responding to
requests for data or information sub-
mitted by or relating to the GSEs, the
Secretary may invoke provisions of
these authorities to protect data or in-
formation from disclosure.

(b) Protection of confidential business
information other than mortgage data and
AHAR information. When a GSE seeks
to protect from disclosure confidential
business information, the GSE may
seek protection of such confidential
business information pursuant to the
provisions of HUD’s FOIA regulations
at 24 CFR part 15, without regard to
whether or not it is mortgage data or
AHAR information.

(c) Processing of FOIA requests—(1)
FOIA Exemption (b)(4). HUD will process
FOIA requests for confidential business
information of the GSEs to which
FOIA exemption 4 may apply in accord-
ance with 24 CFR part 15, and the
predisclosure notification procedures
of Executive Order 12,600.

(2) FOIA Exemption (b)(8). Under sec-
tion 1319F of FHEFSSA, the Secretary
may invoke FOIA exemption (b)(8) to
withhold from the public any GSE data
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or information contained in or related
to examination, operating, or condition
reports prepared by, on behalf of, or for
the use of HUD. HUD may make data
or information available for the con-
fidential use of other government agen-
cies in their official duties or func-
tions, but all data or information re-
mains the property of HUD and any un-
authorized use or disclosure of such
data or information may be subject to
the penalties of 18 U.S.C. 641.

(3) Other FOIA exemptions. Under 24
CFR part 15, the Secretary may invoke
other exemptions including, without
limitation, exemption (b)(6) (5 U.S.C.
552(b)(6)), to protect data and informa-
tion that would constitute a clearly
unwarranted invasion of personal pri-
vacy.

(d) Protection of information by HUD
officers and employees. The Secretary
will institute all reasonable safeguards
to protect data or information sub-
mitted by or relating to either GSE, in-
cluding, but not limited to, advising all
HUD officers and employees having ac-
cess to data or information submitted
by or relating to either GSE of the
legal restrictions against unauthorized
disclosure of such data or information
under the executive branch-wide stand-
ards of ethical conduct, 5 CFR part
2635, and the Trade Secrets Act, 18
U.S.C. 1905. Officers and employees
shall be advised of the penalties for un-
authorized disclosure, ranging from
disciplinary action under 5 CFR part
2635 to criminal prosecution.

(e) Protection of information by con-
tractors. (1) In contracts and agree-
ments entered into by HUD where con-
tractors have access to data or infor-
mation submitted by or relating to ei-
ther GSE, HUD shall include detailed
provisions specifying that:

(i) Neither the contractor nor any of
its officers, employees, agents, or sub-
contractors may release data sub-
mitted by or relating to either GSE
without HUD’s authorization; and

(ii) Unauthorized disclosure may be a
basis for:

(A) Terminating the contract for de-
fault;

(B) Suspending or debarring the con-
tractor; and

(C) Criminal prosecution of the con-
tractor, its officers, employees, agents,
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or subcontractors under the Federal
Criminal Code.

(2) Contract provisions shall require
safeguards against unauthorized disclo-
sure, including training of contractor
and subcontractor agents and employ-
ees, and provide that the contractor
will indemnify and hold HUD harmless
against unauthorized disclosure of data
or information belonging to the GSEs
or HUD.

[60 FR 61888, Dec. 1, 1995, as amended at 65
FR 65089, Oct. 31, 2000]

§81.77 Requests for GSE information
on behalf of Congress, the Comp-
troller General, a subpoena, or
other legal process.

(a) General. With respect to informa-
tion submitted by or relating to the
GSEs, nothing in this subpart F may be
construed to grant authority to the
Secretary under FHEFSSA to withhold
any information from or to prohibit
the disclosure of any information to
the following persons or entities:

(1) Either House of Congress or, to
the extent of matters within its juris-
diction, any committee or sub-
committee thereof, or any joint com-
mittee of Congress or subcommittee of
any such joint committee;

(2) The Comptroller General, or any
of the Comptroller General’s author-
ized representatives, in the course of
the performance of the duties of the
General Accounting Office;

(3) A court of competent jurisdiction
pursuant to a subpoena; or

(4) As otherwise compelled by law.

(b) Notice of proprietary or confidential
nature of GSE information. (1) In releas-
ing data or information in response to
a request as set out in paragraph (a) of
this section, the Secretary will, where
applicable, include a statement with
the data or information to the effect
that:

(i) The GSE regards the data or infor-
mation as proprietary information and/
or confidential business information;

(ii) Public disclosure of the data or
information may cause competitive
harm to the GSE; and

(iii) The Secretary has determined
that the data or information is propri-
etary information and/or confidential
business information.
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(2) To the extent practicable, the
Secretary will provide notice to the
GSE after a request from the persons
or entities described in paragraphs
(a)(1)-(4) of this section for proprietary
information or confidential business
information is received and before the
data or information is provided in re-
sponse to the request.

(c) Procedures for requests pursuant to
subpoena or other legal process. The pro-
cedures in 24 CFR 15.71-15.74 shall be
followed when a subpoena, order, or
other demand of a court or other au-
thority is issued for the production or
disclosure of any GSE data or informa-
tion that:

(1) Is contained in HUD’s files;

(2) Relates to material contained in
HUD’s files; or

(3) Was acquired by any person while
such person was an employee of HUD,
as a part of the performance of the em-
ployee’s official duties or because of
the employee’s official status.

(d) Requests pursuant to subpoena or
other legal process not served on HUD. If
an individual who is not a HUD em-
ployee or an entity other than HUD is
served with a subpoena, order, or other
demand of a court or authority for the
production or disclosure of HUD data
or information relating to a GSE and
such data or information may not be
disclosed to the public under this sub-
part or 24 CFR part 15, such individual
or entity shall comply with 24 CFR
15.71-15.74 as if the individual or entity
is a HUD employee, including imme-
diately notifying HUD in accordance
with the procedures set forth in 24 CFR
15.73(a).

(e) Reservation of additional actions.
Nothing in this section precludes fur-
ther action by the Secretary, in his or
her discretion, to protect data or infor-
mation submitted by a GSE from un-
warranted disclosure in appropriate
circumstances.

Subpart G—Procedures for
Actions and Review of Actions

§81.81 General.

This subpart sets forth procedures
for:

(a) The Secretary to issue cease-and-
desist orders and impose civil money
penalties to enforce the housing goal
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provisions implemented in subpart B of
this part and the information submis-
sion and reporting requirements imple-
mented in subpart E of this part; and

(b) Hearings, in accordance with 12
U.S.C. 4542(c)(4)(B), on the Secretary’s
disapproval of new programs that the
Secretary determines are not in the
public interest.

§81.82 Cease-and-desist proceedings.

(a) Issuance. The Secretary may issue
and serve upon a GSE a written notice
of charges justifying issuance of a
cease-and-desist order, if the Secretary
determines the GSE:

(1) Has failed to submit, within the
time prescribed in §81.22, a housing
plan that substantially complies with
12 U.S.C. 4566(c), as implemented by
§81.22;

(2) Is failing or has failed, or there is
reasonable cause to believe that the
GSE is about to fail, to make a good-
faith effort to comply with a housing
plan submitted to and approved by the
Secretary; or

(3) Has failed to submit any of the in-
formation required under sections
309(m) or (n) of the Fannie Mae Charter
Act, sections 307(e) or (f) of the Freddie
Mac Act, or subpart E of this part.

(b) Procedures—(1) Content of notice.
The notice of charges shall provide:

(i) A concise statement of the facts
constituting the alleged misconduct
and the violations with which the GSE
is charged;

(ii) Notice of the GSE’s right to a
hearing on the record;

(iii) A time and date for a hearing on
the record;

(iv) A statement of the consequences
of failing to contest the matter; and

(v) The effective date of the order if
the GSE does not contest the matter.

(2) Administrative Law Judge. A HUD
Administrative Law Judge (ALJ) shall
preside over any hearing conducted
under this section. The hearing shall be
conducted in accordance with §81.84
and, to the extent the provisions are
not inconsistent with any of the proce-
dures in this part or FHEFSSA, with 24
CFR part 26, subpart B.

(3) Issuance of order. If the GSE con-
sents to the issuance of the order or
the ALJ finds, based on the hearing
record, that a preponderance of the evi-
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dence established the conduct specified
in the notice of charges, the ALJ may
issue and serve upon the GSE an order
requiring the GSE to:

(i) Submit a housing plan that sub-
stantially complies with 12 U.S.C.
4566(c), as implemented by §81.22;

(ii) Comply with a housing plan; or

(iii) Provide the information required
under subpart E of this part.

(4) Effective date. An order under this
section shall be effective as provided in
12 U.S.C. 4581(c) and §81.84(m).

[60 FR 61888, Dec. 1, 1995, as amended at 61
FR 50218, Sept. 24, 1996]

§81.83 Civil money penalties.

(a) Imposition. The Secretary may im-
pose a civil money penalty on a GSE
that has failed:

(1) To submit, within the time pre-
scribed in §81.22, a housing plan that
substantially complies with 12 U.S.C.
4566(c), as implemented by §81.22;

(2) To make a good-faith effort to
comply with a housing plan submitted
and approved by the Secretary; or

(3) To submit any of the information
required under sections 309(m) or (n) of
the Fannie Mae Charter Act, sections
307(e) or (f) of the Freddie Mac Act, or
subpart E of this part.

(b) Amount of penalty. The amount of
the penalty shall not exceed:

(1) For any failure described in para-
graph (a)(1) of this section, $35,000 for
each day that the failure occurs; and

(2) For any failure described in para-
graphs (a)(2) or (a)(3) of this section,
$16,000 for each day that the failure oc-
curs.

(c) Factors in determining amount of
penalty. In determining the amount of
a penalty under this section, the Sec-
retary shall consider the factors in 12
U.S.C. 4585(c)(2) including the public
interest.

(d) Procedures—(1) Notice of Intent.
The Secretary shall notify the GSE in
writing of the Secretary’s determina-
tion to impose a civil money penalty
by issuing a Notice of Intent to Impose
Civil Money Penalties (“‘Notice of In-
tent’’). The Notice of Intent shall pro-
vide:

(i) A concise statement of the facts
constituting the alleged misconduct;

(ii) The amount of the civil money
penalty;
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(iii) Notice of the GSE’s right to a
hearing on the record;

(iv) The procedures to follow to ob-
tain a hearing;

(v) A statement of the consequences
of failing to request a hearing; and

(vi) The date the penalty shall be due
unless the GSE contests the matter.

(2) To appeal the Secretary’s decision
to impose a civil money penalty, the
GSE shall, within 20 days of service of
the Notice of Intent, file a written An-
swer with the Chief Docket Clerk, Of-
fice of Administrative Law Judges, De-
partment of Housing and Urban Devel-
opment, at the address provided in the
Notice of Intent.

(3) Administrative law judge. A HUD
ALJ shall preside over any hearing
conducted under this section, in ac-
cordance with §81.84 and, to the extent
the provisions are not inconsistent
with any of the procedures in this part
or FHEFSSA, with 24 CFR part 26, sub-
part B.

(4) Issuance of order. If the GSE con-
sents to the issuance of the order or
the ALJ finds, on the hearing record,
that a preponderance of the evidence
establishes the conduct specified in the
notice of charges, the ALJ may issue
an order imposing a civil money pen-
alty.

(5) Consultation with the Director. In
the Secretary’s discretion, the Director
of OFHEO may be requested to review
any Notice of Intent, determination,
order, or interlocutory ruling arising
from a hearing.

(e) Action to collect penalty. The Sec-
retary may request the Attorney Gen-
eral of the United States to bring an
action to collect the penalty, in ac-
cordance with 12 U.S.C. 4585(d). Inter-
est on, and other charges for, any un-
paid penalty may be assessed in accord-
ance with 31 U.S.C. 3717.

(f) Settlement by Secretary. The Sec-
retary may compromise, modify, or
remit any civil money penalty that
may be, or has been, imposed under
this section.

[60 FR 61888, Dec. 1, 1995, as amended at 61
FR 50218, Sept. 24, 1996; 68 FR 12788, Mar. 17,
2003; 72 FR 5588, Feb. 6, 2007]

§81.84 Hearings.

(a) Applicability. The hearing proce-
dures in this section apply to hearings
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on the record to review cease-and-de-
sist orders, civil money penalties, and
new programs disapproved based upon
a determination by the Secretary that
such programs are not in the public in-
terest, in accordance with 12 U.S.C.
4542(c)(4)(B).

(b) Hearing requirements. (1) Hearings
shall be held in the District of Colum-
bia.

(2) Hearings shall be conducted by a
HUD ALJ authorized to conduct pro-
ceedings under 24 CFR part 26, subpart
B.

(c) Timing. Unless an earlier or later
date is requested by a GSE and the re-
quest is granted by the ALJ, a hearing
shall be fixed for a date not earlier
than 30 days, nor later than 60 days,
after:

(1) Service of the notice of charges
under §81.82;

(2) Service of the Notice of Intent to
Impose Civil Money Penalty(ies) under
§81.83; or

(3) Filing of a request for a hearing
under §81.54(b).

(d) Procedure. Hearings shall be con-
ducted in accordance with the proce-
dures set forth in 24 CFR part 26, sub-
part B to the extent that such provi-
sions are not inconsistent with any of
the procedures in this part or
FHEFSSA.

(e) Service—(1) To GSE. Any service
required or authorized to be made by
the Secretary under this subpart G
may be made to the Chief Executive
Officer of a GSE or any other rep-
resentative as the GSE may designate
in writing to the Secretary.

(2) How service may be made. A serving
party shall use one or more of the fol-
lowing methods of service:

(i) Personal service;

(ii) Delivering the papers to a reli-
able commercial courier service, over-
night delivery service, or the U.S. Post
Office for Express Mail Delivery; or

(iii) Transmission by electronic
media, only if the parties mutually
agree. The serving party shall mail an
original of the filing after any proper
service using electronic media.

(f) Subpoena authority—(1) General. In
the course of or in connection with any
hearing, the Secretary and the ALJ
shall have the authority to:
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(i) Administer oaths and affirma-
tions;

(ii) Take and preserve testimony
under oath;

(iii) Issue subpoenas and subpoenas
duces tecum; and

(iv) Revoke, quash, or modify sub-
poenas and subpoenas duces tecum
issued under this paragraph (f).

(2) Witnesses and documents. The at-
tendance of witnesses and the produc-
tion of documents provided for in this
section may be required from any place
in any State. A witness may be re-
quired to appear, and a document may
be required to be produced, at:

(i) The hearing; and

(ii) Any place that is designated for
attendance at a deposition or produc-
tion of a document under this section.

(3) Enforcement. In accordance with 12
U.S.C. 4588(c), the Secretary may re-
quest the Attorney General of the
United States to enforce any subpoena
or subpoena duces tecum issued pursu-
ant to this section. If a subpoenaed per-
son fails to comply with all or any por-
tion of a subpoena issued pursuant to
this paragraph (f), the subpoenaing
party or any other aggrieved person
may petition the Secretary to seek en-
forcement of the subpoena. A party’s
petition to the Secretary for enforce-
ment of a subpoena in no way limits
the sanctions that may be imposed by
the ALJ on a party who fails to comply
with a subpoena issued under this para-
graph (f).

(4) Fees and expenses. Witnesses sub-
poenaed under this section shall be
paid the same fees and mileage that are
paid witnesses in the district courts of
the United States and may seek rea-
sonable expenses and attorneys fees in
any court having jurisdiction of any
proceeding instituted under this sec-
tion. Such expenses and fees shall be
paid by the GSE or from its assets.

(g) Failure to appear. If a GSE fails to
appear at a hearing through a duly au-
thorized representative, the GSE shall
be deemed to have consented to the
issuance of the cease-and-desist order,
the imposition of the penalty, or the
disapproval of the new program, which-
ever is applicable.

(h) Public hearings. (1) All hearings
shall be open to the public, unless the
ALJ determines that an open hearing

§81.84

would be contrary to the public inter-
est. Where a party makes a timely mo-
tion to close a hearing and the ALJ de-
nies the motion, such party may file
with the Secretary within 5 working
days a request for a closed hearing, and
any party may file a reply to such a re-
quest within 5 working days of service
of such a motion. Such motions, re-
quests, and replies are governed by
§26.38 of this title. When a request for
a closed hearing has been filed with the
Secretary under this paragraph (h)(1),
the hearing shall be stayed until the
Secretary has advised the parties and
the ALJ, in writing, of the Secretary’s
decision on whether the hearing should
be closed.

(2) Failure to file a timely motion,
request or reply is deemed a waiver of
any objection regarding whether the
hearing will be public or closed. A
party must file any motion for a closed
hearing within 10 days after:

(i) Service of the notice of charges
under §81.82;

(ii) Service of the Notice of Intent to
Impose Civil Money Penalt(ies) under
§81.83; or

(iii) Filing of a request for a hearing
under §81.54(b).

(i) Decision of ALJ. After each hear-
ing, the ALJ shall issue an initial deci-
sion and serve the initial decision on
the GSE, the Secretary, any other par-
ties, and the HUD General Counsel.
This service will constitute notifica-
tion that the case has been submitted
to the Secretary.

(J) Review of initial decision—(1) Sec-
retary’s discretion. The Secretary, in the
Secretary’s discretion, may review any
initial decision.

(2) Requested by a party. Any party
may file a notice of appeal of an initial
decision to the Secretary in accordance
with §26.51(c) of this title. Any waiver
of the limitations contained in §26.51(f)
of this title on the number of pages for
notices of appeal and responses, of the
time limitation in §26.51(c) of this title
for filing a notice of appeal of the ini-
tial decision, or any other waivers
under this subpart shall not be subject
to the publication requirements in 42
U.S.C. 3535(q).
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(k) Final decision. (1) The initial deci-
sion will become the final decision un-
less the Secretary issues a final deci-
sion within 90 days after the initial de-
cision is served on the Secretary.

(2) lIssuance of final decision by Sec-
retary. The Secretary may review any
finding of fact, conclusion of law, or
order contained in the initial decision
of the ALJ and may issue a final deci-
sion in the proceeding. Any decision
shall include findings of fact upon
which the decision is predicated. The
Secretary may affirm, modify, or set
aside, in whole or in part, the initial
decision or may remand the initial de-
cision for further proceedings. The
final decision shall be served on all
parties and the ALJ.

(I) Decisions on remand. If the initial
decision is remanded for further pro-
ceedings, the ALJ shall issue an initial
decision on remand within 60 days of
the date of issuance of the decision to
remand, unless it is impractical to do
so.

(m) Modification. The Secretary may
modify, terminate, or set aside any
order in accordance with 12 U.S.C.
4582(b)(2).

[60 FR 61888, Dec. 1, 1995, as amended at 61
FR 50219 Sept. 24, 1996]

§81.85 Public disclosure of final or-
ders and agreements.

(a) Disclosure. Except as provided in
paragraph (b) of this section, the Sec-
retary shall make available to the pub-
lic final orders; written agreements
and statements; and modifications and
terminations of those orders, agree-
ments, and statements, as set forth in
12 U.S.C. 4586(a) and the implementing
regulations in this subpart G. The re-
tention of records of these orders,
agreements, and statements, and their
modifications and terminations, are
governed by 12 U.S.C. 4586(e).

(b) Exceptions to disclosure. Exceptions
to disclosure will be determined in ac-
cordance with 12 U.S.C. 4586 (c), (d),
and (f) and paragraph (c) of this sec-
tion.

(c) Filing documents under seal—(1) Re-
quest by party. Upon the denial by the
ALJ of a motion for a protective order,
any party may request the Secretary
to file any document or part of a docu-
ment under seal if the party believes
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that disclosure of the document would
be contrary to the public interest. Any
other party may file with the Sec-
retary a reply to such a request within
5 working days after a request is made
or some other time to be determined by
the Secretary. Such requests and re-
plies are governed by §26.38 of this
title.

(2) Effect of request. A document or
part of a document that is the subject
of a timely request to the Secretary to
file under seal will not be disclosed
under this section until the Secretary
has advised the parties and the ALJ, in
writing, of the Secretary’s decision on
whether the document or part of a doc-
ument should be filed under seal. The
ALJ shall take all appropriate steps to
preserve the confidentiality of such
documents or parts of documents, in-
cluding closing portions of the hearing
to the public.

(3) Time of request. Failure to file with
the Secretary a timely request or a
reply is deemed a waiver of any objec-
tion regarding the decision on whether
a document is to be disclosed. A party
must make its request to file a docu-
ment under seal at least 10 days before
the commencement of the hearing. A
request may be filed at any other time
before or during the course of the hear-
ing, but the requesting party’s obliga-
tion to produce the document or parts
of the document will not be affected by
the party’s pending request to the Sec-
retary, unless the Secretary expressly
directs the ALJ to treat the document
as protected from disclosure until the
Secretary makes a final written deci-
sion on whether the document should
be filed under seal. If the Secretary’s
direction to the ALJ is made orally,
that direction must be reduced to writ-
ing and filed with the ALJ within 3
working days of the making of the oral
order or the document will then be sub-
ject to disclosure pending the Sec-
retary’s final written decision on dis-
closure.

[60 FR 61888, Dec. 1, 1995, as amended at 61
FR 50219 Sept. 24, 1996]

§81.86 Enforcement and jurisdiction.

If a GSE fails to comply with a final
decision, the Secretary may request
the Attorney General of the United
States to bring an action in the United

472



Office of the Secretary, HUD

States District Court for the District
of Columbia for the enforcement of the
notice or order. Such request may be
made:

(a) For a cease-and-desist order:

(1) Upon expiration of the 30-day pe-
riod beginning on the service of the
order on the GSE; or

(2) Upon the effective time specified
in an order issued upon consent; and

(b) For a civil money penalty, when the
order imposing the penalty is no longer
subject to review under 12 U.S.C. 4582
and 4583 and the implementing regula-
tions at §§81.84 and 81.87.

§81.87

(a) Commencement. In a proceeding
under 12 U.S.C. 4581 or 4585, as imple-
mented by §§81.82 or 81.83, a GSE that
is a party to the proceeding may obtain
review of any final order issued under
§81.84 by filing in the United States
Court of Appeals for the District of Co-
lumbia Circuit, within 30 days after the
date of service of such order, a written
petition praying that the order of the
Secretary be modified, terminated, or
set aside.

(b) Filing of record. Upon receiving a
copy of a petition, the Chief Docket
Clerk, Office of Administrative Law
Judges, shall file in the court the
record in the proceeding, as provided in
28 U.S.C. 2112.

(c) No automatic stay. The commence-
ment of proceedings for judicial review
under this section shall not, unless spe-
cifically ordered by the court, operate
as a stay of any order issued by the
Secretary.

Judicial review.

Subpart H—Book-Entry Procedures

SOURCE: 61 FR 63948, Dec. 2, 1996, unless
otherwise noted.

§81.91 Maintenance of GSE Securities.

A GSE Security may be maintained
in the form of a Definitive GSE Secu-
rity or a Book-entry GSE Security. A
Book-entry GSE Security shall be
maintained in the Book-entry System.

§81.92

§81.92 Law governing rights and obli-
gations of United States, Federal
Reserve Banks, and GSEs; rights of
any Person against United States,
Federal Reserve Banks, and GSEs;
Law governing other interests.

(a) Except as provided in paragraph
(b) of this section, the following rights
and obligations are governed solely by
the book-entry regulations contained
in this subpart H, the Securities Docu-
mentation, and Federal Reserve Bank
Operating Circulars (but not including
any choice of law provisions in the Se-
curity Documentation to the extent
such provisions conflict with the Book-
entry regulations contained in this
subpart H):

(1) The rights and obligations of a
GSE and the Federal Reserve Banks
with respect to:

(i) A Book-entry GSE Security or Se-
curity Entitlement; and

(ii) The operation of the Book-entry
System as it applies to GSE Securities;
and

(2) The rights of any Person, includ-
ing a Participant, against a GSE and
the Federal Reserve Banks with re-
spect to:

(i) A Book-entry GSE Security or Se-
curity Entitlement; and

(if) The operation of the Book-entry
System as it applies to GSE Securities;

(b) A security interest in a Security
Entitlement that is in favor of a Fed-
eral Reserve Bank from a Participant
and that is not recorded on the books
of a Federal Reserve Bank pursuant to
§81.93(c)(1), is governed by the law (not
including the conflict-of-law rules) of
the jurisdiction where the head office
of the Federal Reserve Bank maintain-
ing the Participant’s Securities Ac-
count is located. A security interest in
a Security Entitlement that is in favor
of a Federal Reserve Bank from a Per-
son that is not a Participant, and that
is not recorded on the books of a Fed-
eral Reserve Bank pursuant to
§81.93(c)(1), is governed by the law de-
termined in the manner specified in
paragraph (d) of this section.

(c) If the jurisdiction specified in the
first sentence of paragraph (b) of this
section is a State that has not adopted
Revised Article 8, then the law speci-
fied in paragraph (b) of this section
shall be the law of that State as
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though Revised Article 8 had been
adopted by that State.

(d) To the extent not otherwise in-
consistent with this subpart H, and
notwithstanding any provision in the
Security Documentation setting forth
a choice of law, the provisions set forth
in 31 CFR 357.11 regarding law gov-
erning other interests apply and shall
be read as though modified to effec-
tuate the application of 31 CFR 357.11
to the GSEs.

[61 FR 63948, Dec. 2, 1996, as amended at 62
FR 28977, May 29, 1997]

§81.93 Creation of Participant’s Secu-
rity Entitlement; security interests.

(a) A Participant’s Security Entitle-
ment is created when a Federal Re-
serve Bank indicates by book-entry
that a Book-entry GSE Security has
been credited to a Participant’s Securi-
ties Account.

(b) A security interest in a Security
Entitlement of a Participant in favor
of the United States to secure deposits
of public money, including without
limitation deposits to the Treasury tax
and loan accounts, or other security in-
terest in favor of the United States
that is required by Federal statute,
regulation, or agreement, and that is
marked on the books of a Federal Re-
serve Bank is thereby effected and per-
fected, and has priority over any other
interest in the securities. Where a se-
curity interest in favor of the United
States in a Security Entitlement of a
Participant is marked on the books of
a Federal Reserve Bank, such Reserve
Bank may rely, and is protected in re-
lying, exclusively on the order of an
authorized representative of the United
States directing the transfer of the se-
curity. For purposes of this paragraph,
an ‘“‘authorized representative of the
United States” is the official des-
ignated in the applicable regulations or
agreement to which a Federal Reserve
Bank is a party, governing the security
interest.

(©)(1) A GSE and the Federal Reserve
Banks have no obligation to agree to
act on behalf of any Person or to recog-
nize the interest of any transferee of a
security interest or other limited in-
terest in favor of any Person except to
the extent of any specific requirement
of Federal law or regulation or to the
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extent set forth in any specific agree-
ment with the Federal Reserve Bank
on whose books the interest of the Par-
ticipant is recorded. To the extent re-
quired by such law or regulation or set
forth in an agreement with a Federal
Reserve Bank, or the Federal Reserve
Bank Operating Circular, a security in-
terest in a Security Entitlement that
is in favor of a Federal Reserve Bank,
a GSE, or a Person may be created and
perfected by a Federal Reserve Bank
marking its books to record the secu-
rity interest. Except as provided in
paragraph (b) of this section, a security
interest in a Security Entitlement
marked on the books of a Federal Re-
serve Bank shall have priority over any
other interest in the securities.

(2) In addition to the method pro-
vided in paragraph (c)(1) of this sec-
tion, a security interest, including a
security interest in favor of a Federal
Reserve Bank, may be perfected by any
method by which a security interest
may be perfected under applicable law
as described in §81.92(b) or (d). The per-
fection, effect of perfection or non-per-
fection and priority of a security inter-
est are governed by such applicable
law. A security interest in favor of a
Federal Reserve Bank shall be treated
as a security interest in favor of a
clearing corporation in all respects
under such law, including with respect
to the effect of perfection and priority
of such security interest. A Federal Re-
serve Bank Operating Circular shall be
treated as a rule adopted by a clearing
corporation for such purposes.

[61 FR 63948, Dec. 2, 1996, as amended at 62
FR 28977, May 29, 1997]

§81.94 Obligations of GSEs; no adverse
claims.

(a) Except in the case of a security
interest in favor of the United States
or a Federal Reserve Bank or otherwise
as provided in §81.93(c)(1), for the pur-
poses of this subpart H, the GSE and
the Federal Reserve Banks shall treat
the Participant to whose Securities Ac-
count an interest in a Book-entry GSE
Security has been credited as the per-
son exclusively entitled to issue a
Transfer Message, to receive interest
and other payments with respect there-
of and otherwise to exercise all the
rights and powers with respect to such
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Security, notwithstanding any infor-
mation or notice to the contrary. Nei-
ther the Federal Reserve Banks nor a
GSE is liable to a Person asserting or
having an adverse claim to a Security
Entitlement or to a Book-entry GSE
Security in a Participant’s Securities
Account, including any such claim
arising as a result of the transfer or
disposition of a Book-entry GSE Secu-
rity by a Federal Reserve Bank pursu-
ant to a Transfer Message that the
Federal Reserve Bank reasonably be-
lieves to be genuine.

(b) The obligation of the GSE to
make payments (including payments of
interest and principal) with respect to
Book-entry GSE Securities is dis-
charged at the time payment in the ap-
propriate amount is made as follows:

(1) Interest or other payments on
Book-entry GSE Securities is either
credited by a Federal Reserve Bank to
a Funds Account maintained at such
Bank or otherwise paid as directed by
the Participant.

(2) Book-entry GSE Securities are re-
deemed in accordance with their terms
by a Federal Reserve Bank with-
drawing the securities from the Par-
ticipant’s Securities Account in which
they are maintained and by either
crediting the amount of the redemp-
tion proceeds, including both redemp-
tion proceeds, where applicable, to a
Funds Account at such Bank or other-
wise paying such redemption proceeds
as directed by the Participant. No ac-
tion by the Participant ordinarily is
required in connection with the re-
demption of a Book-entry GSE Secu-
rity.

[61 FR 63948, Dec. 2, 1996, as amended at 62
FR 28977, May 28, 1997]

§81.95 Authority of Federal Reserve
Banks.

(a) Each Federal Reserve Bank is
hereby authorized as fiscal agent of the
GSEs to perform the following func-
tions with respect to the issuance of
Book-entry GSE Securities offered and
sold by a GSE to which this subpart H
applies, in accordance with the Securi-
ties Documentation, Federal Reserve
Bank Operating Circulars, this subpart
H, and procedures established by the
Secretary consistent with these au-
thorities:

§81.96

(1) To service and maintain Book-
entry GSE Securities in accounts es-
tablished for such purposes;

(2) To make payments with respect
to such securities, as directed by the
GSE;

(3) To effect transfer of Book-entry
GSE Securities between Participants’
Securities Accounts as directed by the
Participants;

(4) To effect conversions between
Book-entry GSE Securities and Defini-
tive GSE Securities with respect to
those securities as to which conversion
rights are available pursuant to the ap-
plicable Securities Documentation; and

(5) To perform such other duties as
fiscal agent as may be requested by the
GSE.

(b) Each Federal Reserve Bank may
issue Operating Circulars not incon-
sistent with this subpart H, governing
the details of its handling of Book-
entry GSE Securities, Security Enti-
tlements, and the operation of the
book-entry system under this subpart
H.

§81.96 Withdrawal of Eligible Book-
entry GSE Securities for conversion
to definitive form.

(a) Eligible Book-entry GSE Securi-
ties may be withdrawn from the Book-
entry System by requesting delivery of
like Definitive GSE Securities.

(b) A Reserve bank shall, upon re-
ceipt of appropriate instructions to
withdraw Eligible Book-entry GSE Se-
curities from book-entry in the Book-
entry System, convert such securities
into Definitive GSE Securities and de-
liver them in accordance with such in-
structions. No such conversion shall af-
fect existing interests in such GSE Se-
curities.

(c) All requests for withdrawal of Eli-
gible Book-entry GSE Securities must
be made prior to the maturity or date
of call of the securities.

(d) GSE Securities which are to be
delivered upon withdrawal may be
issued in either registered or bearer
form, to the extent permitted by the
applicable Securities Documentation.

[61 FR 63948, Dec. 2, 1996, as amended at 62
FR 28977, May 29, 1997]
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§81.97 Waiver of regulations.

The Secretary reserves the right in
the Secretary’s discretion, to waive
any provision(s) of these regulations in
any case or class of cases for the con-
venience of a GSE, the United States,
or in order to relieve any person(s) of
unnecessary hardship, if such action is
not inconsistent with law, does not ad-
versely affect any substantial existing
rights, and the Secretary is satisfied
that such action will not subject a GSE
or the United States to any substantial
expense or liability.

§81.98 Liability of GSEs and Federal
Reserve Banks.

A GSE and the Federal Reserve
Banks may rely on the information
provided in a Transfer Message, and are
not required to verify the information.
A GSE and the Federal Reserve Banks
shall not be liable for any action taken
in accordance with the information set
out in a Transfer Message, or evidence
submitted in support thereof.

§81.99 Additional provisions.

(a) Additional requirements. In any
case or any class of cases arising under
these regulations, a GSE may require
such additional evidence and a bond of
indemnity, with or without surety, as
may in the judgment of the GSE be
necessary for the protection of the in-
terests of the GSE.

(b) Notice of attachment for GSE Securi-
ties in Book-entry system. The interest of
a debtor in a Security Entitlement
may be reached by a creditor only by
legal process upon the Securities Inter-
mediary with whom the debtor’s secu-
rities account is maintained, except
where a Security Entitlement is main-
tained in the name of a secured party,
in which case the debtor’s interest may
be reached by legal process upon the
secured party. These regulations do not
purport to establish whether a Federal
Reserve Bank is required to honor an
order or other notice of attachment in
any particular case or class of cases.
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Subpart I—Other Provisions

§81.101 Equal
tunity.

Fannie Mae and Freddie Mac shall
comply with sections 1 and 2 of Execu-
tive Order 11478 (3 CFR, 1966-1970 Com-
pilation, p. 803), as amended by Execu-
tive Order 12106, (3 CFR, 1978, Compila-
tion, p. 263), providing for the adoption
and implementation of equal employ-
ment opportunity, as required by sec-
tion 1216 of the Financial Institutions
Reform, Recovery, and Enforcement
Act of 1989 (12 U.S.C. 1833e).

employment oppor-

§81.102 Verification and enforcement
to ensure GSE data integrity.

(a) Independent verification authority.
The Secretary may independently
verify the accuracy and completeness
of the data, information, and reports
provided by each GSE, including con-
ducting on-site verification, when such
steps are reasonably related to deter-
mining whether a GSE is complying
with 12 U.S.C. 4541-4589 and the GSE’s
Charter Act.

(b) Certification. (1) The senior officer
of each GSE who is responsible for sub-
mitting to HUD the fourth quarter An-
nual Mortgage Report and the AHAR
under sections 309(m) and (n) of the
Fannie Mae Charter Act or sections
307(e) and (f) of the Freddie Mac Act, as
applicable, or for submitting to the
Secretary such other report(s), data, or
information for which certification is
requested in writing by the Secretary,
shall certify such report(s), data or in-
formation.

(2) The certification shall state as
follows: “To the best of my knowledge
and belief, the information provided
herein is true, correct and complete.”

(3) If the Secretary determines that a
GSE has failed to provide the certifi-
cation required by paragraphs (b)(1)
and (b)(2) of this section, or that a GSE
has provided the certification required
by paragraph (b) in connection with
data, information or report(s) that the
Secretary later determines are not
true, correct and complete, the Sec-
retary may pursue the enforcement
remedies under paragraph (e) of this
section. For data, information or re-
port(s) subject to paragraphs (c) or (d)
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of this section, the Secretary may pur-
sue the enforcement remedies de-
scribed in paragraph (e) only in connec-
tion with material errors, omissions or
discrepancies as those terms are de-
fined in §81.102(c) or (d).

(c) Verification procedure and adjust-
ment to correct errors, omissions or dis-
crepancies in AHAR data for the imme-
diately preceding year. (1) This para-
graph (c) pertains to the GSEs’ submis-
sion of year-end data. For purposes of
this paragraph, ‘‘year-end data’’ means
data that HUD receives from the GSEs
related to housing goals performance
in the immediately preceding year and
covering data reported in the fourth
quarter Annual Mortgage Report and
the GSE’s AHAR. An ‘“‘error’” means a
technical mistake, such as a mistake
in coding or calculating data. An
““omission” means a GSE’s failure to
count units in the denominator. A
‘“‘discrepancy’” means any difference
between HUD’s analysis of data and the
analysis contained in a GSE’s submis-
sion of data, including a discrepancy in
goal or Special Affordable subgoal per-
formance.

(2) If HUD finds errors, omissions or
discrepancies in a GSE’s year-end data
submissions relative to HUD’s regula-
tions, HUD will first notify the GSE by
telephone or e-mail transmission of
each such error, omission or discrep-
ancy. The GSE must respond within
five working days of each such notifi-
cation. HUD may, in its discretion or
upon a request by a GSE within the
five working day period, extend the re-
sponse period for up to an additional 20
working days. Information exchanges
during the five working day period fol-
lowing initial notification, and any
subsequent extensions of time that
may be granted, may be by electronic
mail. Any person with delegated au-
thority from the Secretary, or the Di-
rector of HUD’s Financial Institution
Regulation Division, or his or her des-
ignee, shall be responsible for issuing
initial notifications regarding errors,
omissions, or discrepancies; making de-
terminations on the adequacy of re-
sponses received; approving any exten-
sions of time permitted under this pro-
vision; and managing the data
verification process.

§81.102

(3) If each error, omission or discrep-
ancy is not resolved to HUD’s satisfac-
tion during the initial five working day
period from notification, and any ex-
tension period, the Secretary will no-
tify the GSE in writing and seek clari-
fication or additional information to
correct the error, omission or discrep-
ancy. The GSE shall have 10 working
days (or such longer period as the Sec-
retary may establish, not to exceed 30
working days) from the date of the Sec-
retary’s written notice to respond in
writing to the notice. If the GSE fails
to submit a written response to the
Secretary within this period, or if the
Secretary determines that the GSE’s
written response fails to correct or oth-
erwise resolve each error, omission or
discrepancy in its reported year-end
data to the Secretary’s satisfaction,
the Secretary will determine the ap-
propriate adjustments to the numer-
ator and the denominator of the appli-
cable housing goal(s) and Special Af-
fordable subgoal(s) due to the GSE’s
failure to provide the Secretary with
accurate submissions of data.

(4) The Secretary, or his or her des-
ignee, shall inform a GSE in writing, at
least five working days prior to HUD’s
release of its official performance fig-
ures to the public, of HUD’s determina-
tion of official goals performance fig-
ures, including any adjustments. Dur-
ing the five working days prior to such
public release, a GSE may request, in
writing, a reconsideration of HUD’s
final determination of its performance
and must provide the basis for request-
ing the reconsideration. If the request
is granted, the Secretary will consider
the GSE’s request for reconsideration
of its determination of goals perform-
ance and make a final determination
regarding the GSE’s performance,
within 10 working days of the Sec-
retary’s granting of the GSE’s written
request for reconsideration.

(5) Should the Secretary determine
that additional enforcement action
against the GSE is warranted for mate-
rial errors, omissions or discrepancies
with regard to a housing goal or Spe-
cial Affordable subgoal, it may pursue
additional remedies under paragraph
(e) of this section. An error, omission
or discrepancy is material if it results
in an overstatement of credit for a
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housing goal or Special Affordable
subgoal, and, without such overstate-
ment, the GSE would have failed to
meet such housing goal or Special Af-
fordable subgoal for the immediately
preceding year.

(d) Adjustment to correct prior year re-
porting errors, omissions or discrep-
ancies—(1) General. The Secretary may
require a GSE to correct a material
error, omission or discrepancy in a
GSE'’s prior year’s data reported in the
fourth quarter Annual Mortgage Re-
port and the GSE’s AHAR under sec-
tions 309(m) and (n) of the Fannie Mae
Charter Act or sections 307(e) and (f) of
the Freddie Mac Act, as applicable. An
error, omission or discrepancy is mate-
rial if it results in an overstatement of
credit for a housing goal or Special Af-
fordable subgoal and, without such
overstatement, the GSE would have
failed to meet such housing goal or
Special Affordable subgoal for the prior
year. A ‘‘prior year” for purposes of
this section is any one of the two years
immediately preceding the latest year
for which data on housing goals per-
formance was reported to HUD.

(2) Procedural requirements. In the
event the Secretary determines that a
GSE’s prior year’s fourth quarter An-
nual Mortgage Report or AHAR con-
tain a material error, omission or dis-
crepancy, the Secretary will provide
the GSE with an initial letter con-
taining written findings and deter-
minations within 24 months of the end
of the relevant GSE reporting year.
The GSE shall have an opportunity,
not to exceed 30 days from the date of
receipt of the Secretary’s initial letter,
to respond in writing with supporting
documentation, to contest the Sec-
retary’s initial determination that
there was a material error, omission or
discrepancy in a prior year’s data. The
Secretary shall then issue a final deter-
mination letter within 60 days of the
date of HUD’s receipt of the GSE’s
written response or, if no response is
received, within 90 days of the date of
the GSE’s receipt of the Secretary’s
initial letter. The Secretary may ex-
tend the period for issuing a final de-
termination letter by an additional 30
days and may grant the GSE an oppor-
tunity, for a period not to exceed 10
working days from the date of the
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GSE’s receipt of the determination let-
ter to request that the determination
be reconsidered.

(3) If the Secretary determines that a
GSE’s prior year’s fourth quarter An-
nual Mortgage Report or AHAR con-
tained a material error, omission or
discrepancy, the Secretary may direct
the GSE to correct the overstatement
by purchasing mortgages to finance the
number of units that HUD has deter-
mined were overstated in the prior
year’s goal performance (or, for the
Special Affordable subgoal, the number
or dollar amount, as applicable, of
mortgage purchases that HUD has de-
termined were overstated), or that
equal the percentage of the overstate-
ment in the prior year’s goal or Special
Affordable subgoal performance as ap-
plied to the most current year-end per-
formance, whichever is less. Units or
mortgages purchased to remedy an
overstatement in the housing goals or
the Special Affordable subgoal must be
eligible to qualify under the same goal
or Special Affordable subgoal that HUD
has determined were overstated in the
prior year.

(4) If a GSE does not purchase a suffi-
cient amount or type of mortgages to
meet the requirements set forth in
paragraph (d)(3) of this section as di-
rected by the Secretary by no later
than the end of the calendar year im-
mediately following the year in which
the Secretary notifies the GSE of such
overstatement (unless, upon written
request from the GSE, the Secretary,
in his or her discretion, determines
that a grant of additional time is ap-
propriate to correct or compensate for
the overstatement) the Department
may pursue any or all of the following
remedies:

(i) Issue a notice that the GSE has
failed a housing goal or Special Afford-
able subgoal in the prior year;

(ii) Seek additional enforcement rem-
edies under paragraph (e) of this sec-
tion;

(iii) Pursue any other civil or admin-
istrative remedies as are available to
it.

(e) Additional enforcement options—(1)
General. In the event the Secretary de-
termines, either as a result of his or
her independent verification authority
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described in paragraph (a) of this sec-
tion, or by the authority set forth in
paragraphs (b), (c) or (d) of this section,
that any of the following cir-
cumstances has occurred with respect
to data, information or report(s) re-
quired by sections 309(m) or (n) of the
Fannie Mae Charter Act, sections 307(e)
or (f) of the Freddie Mac Act, or sub-
part E of this part, the Secretary may
regard this as a GSE’s failure to sub-
mit such data, information or report(s)
and, accordingly, the Secretary may
take the additional enforcement ac-
tions authorized by paragraph (e)(2) of
this section:

(i) A GSE fails to submit the certifi-
cation required by paragraphs (b)(1)
and (b)(2) of this section in connection
with such data, information or re-
port(s); or

(if) A GSE submits the certification
required by paragraph (b) of this sec-
tion, but the Secretary later deter-
mines that the data, information or re-
port(s) are not true, correct and com-
plete. For data, information or re-
port(s) subject to paragraphs (c) or (d)
of this section, the Secretary may pur-
sue the additional enforcement rem-
edies under paragraph (e)(2) only in
connection with material errors, omis-
sions or discrepancies, as those terms
are defined in §81.102(c) or (d). In addi-
tion, the Secretary may only pursue
such remedies in connection with ma-
terial errors, omissions or discrep-
ancies arising under paragraph (d) of
this section if the GSE has failed to
purchase a sufficient amount or type of
mortgages, as provided in paragraphs
(d)(3) and (d)(4) of this section.

(2) Remedies. (i) Submissions required
under the GSE’s charter acts. After the
Secretary makes a determination
under paragraph (e)(1) of this section
that any of the circumstances de-
scribed in paragraphs (e)(1)(i) or (ii) has
occurred with respect to data, informa-
tion, or report(s) required by sections
309(m) or (n) of the Fannie Mae Charter
Act, or by sections 307(e) or (f) of the
Freddie Mac Act, the Secretary may
pursue any or all of the following rem-
edies In accordance with paragraph
(e)(3), or applicable law, as appropriate:

(A) A cease-and-desist order against
the GSE for failing to submit the re-
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quired data, information or report(s) in
accordance with this section;

(B) Civil money penalties against the
GSE for failing to submit the required
data, information or report(s) in ac-
cordance with this section;

(C) Any other civil or administrative
remedies or penalties against the GSE
that may be available to the Secretary
by virtue of the GSE’s failing to sub-
mit or certify the required data, infor-
mation or report(s) in accordance with
this section.

(ii) Submissions required under subpart
E of this part. After the Secretary
makes a determination under para-
graph (e)(1) of this section that any of
the circumstances described in para-
graphs (e)()(i) or (ii) has occurred with
respect to data, information or re-
port(s) required under subpart E of this
part (but that are not required by sec-
tions 309(m) or (n) of the Fannie Mae
Charter Act or by sections 307(e) or (f)
of the Freddie Mac Act), the Secretary
may pursue any civil or administrative
remedies or penalties against the GSE
that may be available to the Secretary.
The Secretary shall pursue such rem-
edies under applicable law.

(3) Procedures. The Secretary shall
comply with the procedures set forth in
subpart G of this part in connection
with any enforcement action that he or
she may initiate against a GSE under
paragraph (e) of this section.

[69 FR 63642, Nov. 2, 2004]
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